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引 言

Introduction

截至2013年9月更新 
Updated as at September 2013

亞洲法律顧問與人力資源顧問的工作往往涉及多個司法轄區。準確把握雇傭相關法律發展情况既是重中之

重又充滿挑戰。

為協助閣下獲取最新法律動態，孖士打律師行發布電子期刊亞洲雇傭法：季評，內容涵蓋亞洲15個司法轄
區，并將每季更新。

在第三期中，我們將回顧并評點2013下半年雇傭法發展情况，同時强調2013下半年立法、諮詢、政策及判例
法方面的預期重大變革。

孖士打與亞洲地區15家律師行長期開展跨境合作，與對方律師建立了密切的工作關係，本刊正是這一努力的
結果。欲獲悉撰稿律師及律師行名單，請瀏覽連絡人頁面。

我們衷心希望本刊對閣下有所助益。

楊瑞錕  Andy Yeo
合夥人  Partner
+86 21 6032 0266
andy.yeo@mayerbrownjsm.com

順頌商祺 

With best regards,

Asia’s legal and human resources advisors are often required to function across multiple jurisdictions. Staying 
on top of employment-related legal developments is important but can be challenging. 

To help keep you up to date, Mayer Brown JSM produces the Asia Employment Law: Quarterly Review, an 
e-publication covering 15 jurisdictions in Asia. It is updated every quarter.

In this third edition, we flag and provide comment on anticipated employment law developments during 
the second half of 2013 and highlight some of the major legislative, consultative, policy and case law changes 
expected during the rest of the year. 

This publication is a result of ongoing cross-border collaboration between 15 law firms across Asia with whose 
lawyers Mayer Brown JSM has had the pleasure of working with closely for many years. For a list of contributing 
lawyers and law firms, please see the contacts page.

We hope you find this edition useful.
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Democratic Management of Enterprises:  
New Nationwide Provisions

The “Provisions on the Democratic Management of Enterprises” were 
issued recently under the All China Federation of Trade Unions. The 
provisions urge enterprises to establish ‘democratic management systems’ 
with labour unions, to increase transparency, and also to give employees a 
greater say in the management of the company. 

More...

企業民主管理規定

中華全國總工會牽頭制訂公布了《企業民主管理規定》，要求企業建

立以職工代 表大會為基本形式的民主管理制度，實行廠務公開，推

行民主管理，讓原本已陷入招工難的衆多企業面對很大壓力。這項規

定創設了職工代表大會、廠務公開、職工董事監事三個制度，推行民

主管理。

更多... 

《關于審理勞動爭議案件適用法律若干問題的解釋（四）》
（徵求意見稿）

根據《中華人民共和國勞動法》、《中華人民共和國勞動合同法》以 

及《中華人民共和國勞動爭議調解仲裁法》等相關法律之規定，結合

民事審判實踐，就適用法律的若干問題，最高法院為正確審理勞動爭

議糾紛案件作出解釋.

 更多... 

《中華人民共和國勞動合同法》建議修正案對勞務派遣公
司的影響

2012年11月，《中華人民共和國勞動合同法》若干預期修正條款如獲

通過，將對勞務派遣公司造成一定影響。上述修正極有可能具有追溯

效力，并將影響現有和新成立的所有勞務派遣公司。

National Maternity Leave Extended to 14 Weeks:  
State Council Approves in Principle

On 18 April 2012, the Special Regulations on Labour Protection of Female 
Employees (Draft) were reviewed and passed in principle by the Standing 
Committee of the PRC State Council.

More...

《女職工勞動保護特別規定》自2012年4月18日起施行

  更多... 

Labour Disputes Trials: The Fourth Interpretation on 
Application of Laws (Draft for Consultation)

The PRC Supreme People’s Court released the Fourth Interpretation on 
Certain Issues regarding Application of Laws in Trial of Labour Disputes 
(Draft for Public Consultation).

More...

Labour Dispatch Companies:  
Proposed Amendments to the PRC Employment Contract Law  

Anticipated changes to PRC Employment Contract Law in November 2012 
will affect labour dispatch companies, if approved. Changes are likely to be 
retroactive and will, impact all existing and new labour dispatch companies.

More...

New National Standards on Personal Information Protection 
to be Adopted 

A set of new national standards, namely, “Information Security Technology 
- Guide for Personal Information Protection” (Guide) is expected to be 
adopted.

More...

《信息安全技術個人信息保護指南》

  已形成標準草案，文件發布指日可待

  更多... 

《廣東省企業民主管理條例》（草案修改三稿）解讀

《廣東省企業民主管理條例》于2010年7月21日提交省人大常委會進

行一審，經第三次修改，于201２年５月開始徵詢公衆意見，并于201２

年9月下旬提交省人大審議表决後出臺。

 更多... 

《中華人民共和國出境入境管理法》于２０１２年６月３０日
全國人民代表大會會議通過 

2012年6月30日，《中華人民共和國出境入境管理法》經第十一届全

國人大常委會第二十七次會議審議通過，將于2013年7月1日起實施。

 更多... 

Interpretation of Guangdong’s Regulations on the 
Democratic Management of Enterprises (Third Amendment)

The Guangdong’s Regulations on the Democratic Management of 
Enterprises (third amendment) went through its first reading in the 
People’s Congress Standing Committee in 21 July 2010. The Draft was open 
to public consultation in May 2012. It will be presented to the Standing 
Committee in September 2012.

More...

Exit and Entry of Citizens:  
National Legislation passed, 30 June 2012

The New Law will take effect on 1 July 2013 and will apply to the exit-entry 
administration of both Chinese and foreign nationals.

More...
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撰稿  Contributed by:

We are not admitted by the PRC Ministry of Justice to practise PRC law. Under current PRC regulations, our firm as with any other international law firm with home jurisdiction outside of the PRC, are not permitted to render formal legal opinion on matters of PRC law. The views 
set out in this document are based on our knowledge and understanding of the PRC laws and regulations obtained from our past experience in handling PRC matters and by conducting our own research. As such, this report does not constitute (and should not be construed 
as constituting) an opinion or advice on the laws and regulations of the PRC.

根據中華人民共和國司法部的規定，本行不能從事中國法律業務。根據目前中國的法律法規，本行及其他注冊地在中國之外的司法管轄區的國際律師行不能就中國法律提供正式的法律意見。本文所載觀點是基於本行此前處理中國有關事宜及開展調查研究時獲取的對中國法律法
規的認識與了解。有鑒於此，本文內容並不構成（也不應被視為構成）關於中國法律法規的意見或建議。
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2013: Predictions for the year as at February 2013

2013

Shanghai Implementation of Method of Work-related Injury 
Insurance effective 1 January 2013

The Method specifies the respective responsibilities of the dispatch entity 
and the service-receiving entity and adjusts the base of the invalidity 
allowance to the “salary of the principal.”

More...

《上海市工傷保險實施辦法》于2013年1月1日起施行

《上海市工傷保險實施辦法》已經2012年11月21日市政府第156次常

務會議通過，并于2013年1月1日起施行。新辦法除了對上海現行有關

工傷保險政策作相應調整外，還明確了工傷人員住院治療工傷期間

的伙食補助費以及到外省市就醫的食宿費、交通費。

更多...

Personal Data Protection:  
National Guidelines for Public and Commercial Services 
Effective 1 February 2013

《信息安全技術公共及商用服務信息系統個人信息保護指
南》于2013年2月1日起實施

該標準最顯著的特點是規定個人敏感信息在收集和利用之前，必須首

先獲得個人信息主體明確授權。

Jiangsu Province:  
Labor Contract Regulations  Amendments effective 1 May 2013

《江蘇省勞動合同条例》自2013年5月1日起施

Non-Compete Clauses and other Employment Matters: 
Judicial Interpretation IV effective 1 February 2013

Interpretation IV issued by the PRC Supreme People’s Court addresses 
non-compete covenants and various other employment issues, and will 
significantly impact several important areas of PRC employment law practice.

More...

最高人民法院《關于審理勞動爭議案件適用法律若干問題
的解釋（四）》于2013年2月1日起生效。

人力資源社會保障部關于執行《工傷保險條例》若干問題
的意見

為貫徹執行新修訂的《工傷保險條例》，人力資源社會保障部提出若

干意見。意見認為：“因工外出期間”的認定，應當考慮職工外出是

否屬于用人單位指派的因工作外出，遭受的事故傷害是否因工作原

因所致。意見還規定，具備用工主體資格的承包單位違反法律、法規

規定，將承包業務轉包、分包給不具備用工主體資格的組織或者自然

人，該組織或者自然人招用的勞動者從事承包業務時因工傷亡的，由

該具備用工主體資格的承包單位承擔用人單位依法應承擔的工傷保

險責任。

更多...

Work-Related Injury Insurance:  
Opinion on the Implementation Rules of the Regulations

The Ministry of Human Resources and Social Security (MOHRSS) released 
the Opinions on Certain Issues Concerning the Implementation of the 
Regulations on Work-Related Injury Insurance (the “Opinions”). According 
to the Opinions, “during the period of a work-related trip” shall be 
determined by taking into account whether the employee was assigned by 
his or her employer to take the trip, and whether the employee’s accidental 
injury was caused by or while doing his or her job. The Opinions provide that, 
in the event that an eligible contractor, in violation of the laws or regulations, 
contracts or subcontracts contracting services to an ineligible organisation 
or natural person, and that a labourer employed by such organisation or 
natural person is injured or dies in the course of his or her service, the eligible 
contractor shall bear liability for work-related injury insurance entitlements 
which ought to have been borne by an employer as required by law.

More...

Jiangsu Labour Contract Regulations Amendments:  
Passed 15 January 2013, Effective May 2013

The draft amendment provides that the number of employees participating 
in labour dispatch should not exceed 30% of the total number of employees 
(with a maximum of 50%). It also encourages companies and employees to 
form a long term stable employment relationship. It clarifies the mode of 
social insurance taken out by the cross-locality labour dispatch employees.

《江蘇省勞動合同條例》于2013年1月15日修訂通過

《江蘇省勞動合同條例》已由江蘇省第十一届人民代表大會常務委員

會第三十二次會議于2013年1月15日修訂通過，現予公布，自2013年5

月1日起施行。草案規定，用工單位使用勞務派遣勞動者人數一般不得

超過本單位員工的30%，最高不得超過一半。同時，草案鼓勵勞務派

遣企業與被派遣勞動者建立長期穩定用工關係。草案還明確了勞務派

遣跨地區勞動者的參保方式。

Regulations on the Special Working Hours Scheme 
Introduced at National Level during 2013

預料于2013年就彈性工作制度進行立法

Exit and Entry of Citizens:  
Control Law Take Effect 1 July 2013

The Law of the People’s Republic of China on the Control of the Exit and 
Entry of Citizens came into effect as of 1 July 2013 and applies to the exit-
entry administration of Chinese and non-Chinese nationals.

More...

《中華人民共和國出境入境管理法》將于2013年7月1日
起實施

  更多... 

Labour Dispatch:  
PRC Labour Contract Law Amendments Effective July 2013 

The amendments define labour dispatch arrangements with a view to 
mainstreaming and better controlling the use of third party (or agency) 
employment arrangements.

More...

修訂後的《中華人民共和國勞動合同法》自2013年7月1日
起施行

勞動合同法修改决定加大了對勞動者權益的保護，强調“同工同酬”，

并對“臨時性、輔助性,或替代性”作了進一步明確。

更多...

Administrative Licence for Labour Dispatch Services: 
Requirements 

On 20 June, the Ministry of Human Resources and Social Security 
(MOHRSS) released the Implementing Measures for Administrative 
Licence for Labour Dispatch (the “Measures”), effective as of 1 July 2013.  
The Measures provide that an enterprise operating labour dispatch 
services shall file an application for administrative licence with the local 
human resources and social security department. Without a licence, no 
entity or individual may operate labour dispatch services. The Measures 
provide that an enterprise that applies for operating labour dispatch 
services must meet the following requirements: (1) the registered capital 
shall not be less than CNY2 million; (2) it has fixed business premises 
and facilities appropriate to the services; and (3) it has a labour dispatch 
management system that complies with the provision of laws and 
administrative regulations. The Measures also require that labour contracts 
and labour dispatch service agreements concluded after 28 December 2012 
and before 30 June 2013, shall be fully performed in accordance with the 
PRC Labour Contract Law Amendments as of 1 July 2013.

More...

《勞務派遣行政許可實施辦法》自2013年7月1日起施行

經營勞務派遣業務，應當向所在地有許可管轄權的人力資源社會保障

行政部門（以下稱許可機關）依法申請行政許可。未經許可，任何單位

和個人不得經營勞務派遣業務。申請經營勞務派遣業務應當具備下列

條件：（一）注冊資本不得少于人民幣200萬元；（二）有與開展業務相

適應的固定的經營場所和設施；（三）有符合法律、行政法規規定的

勞務派遣管理制度。勞務派遣單位在2012年12月28日至2013年6月30

日之間訂立的勞動合同和勞務派遣協議，2013年7月1日後應當按照修

訂後的《中華人民共和國勞動合同法》執行。

更多...
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Tianjin: An Employer in Breach of Statutory Social Insurance 
Contributions Gives an Employee the Right to Terminate

An employee is entitled to unilaterally terminate the employment and 
claim statutory severance if the employer fails to make the statutory social 
insurance contribution on a timely basis and in full. Even if the employer 
and employee have mutually agreed not to contribute, or to underpay the 
social insurance premium, such an agreement will be deemed void and the 
employer in breach of its statutory obligations.

More...

天津出臺《天津市貫徹落實勞動合同法若干問題的規定》

用人單位未繳納或未足額繳納社會保險費的，勞動者可以單方面提出

解除勞動合同，并要求用人單位支付經濟補償。用人單位與勞動者約

定不繳納或少繳納社會保險費的，雙方約定無效，應視為因用人單位

原因導致未繳納或未足額繳納社會保險費。

更多…

We are not admitted by the PRC Ministry of Justice to practise PRC law. Under current PRC regulations, our firm as with any other international law firm with home jurisdiction outside of the PRC, are not permitted to render formal legal opinion on matters of PRC law. The views 
set out in this document are based on our knowledge and understanding of the PRC laws and regulations obtained from our past experience in handling PRC matters and by conducting our own research. As such, this report does not constitute (and should not be construed 
as constituting) an opinion or advice on the laws and regulations of the PRC.

根據中華人民共和國司法部的規定，本行不能從事中國法律業務。根據目前中國的法律法規，本行及其他注冊地在中國之外的司法管轄區的國際律師行不能就中國法律提供正式的法律意見。本文所載觀點是基於本行此前處理中國有關事宜及開展調查研究時獲取的對中國法律法
規的認識與了解。有鑒於此，本文內容並不構成（也不應被視為構成）關於中國法律法規的意見或建議。

撰稿  Contributed by:

Guangdong Province Issues New Notice on Payment of 
Union Fees

The Interim Measures of Guangdong Province on Administration of the 
Collection of Union Fees (the “Measures”), which was issued jointly by 
the Guangdong Federation of Trade Unions, the Guangdong Taxation 
Bureau and the Guangzhou Branch of People’s Bank of China, came into 
effect as of 1 July 2013. In light of the Measures, the union fees (including 
union preparation fees) in Guangdong province will be collected by the 
local tax authorities on behalf of union authorities. Specifically, from 1 
August 2013, employers which have already established company trade 
union, as well as those which have not yet established company trade 
union within 6 months after the company’s establishment or starting 
operations, should declare and pay the union fee or union preparation 
fee (equivalent to 2% of the total wages of all its employees) for the 
period after July 2013 (inclusive) directly to local tax authorities. Despite 
the above requirements, Guangdong Provincial Federation of Trade 
Unions has further clarified that it does not require payment of union 
preparation fees from those companies with fewer than 25 employees 
which have not yet established a trade union. Please also note that 
whether such Measures have the force of law still remains controversial; 
local employers are advised to keep abreast of progress of relevant 
enforcement actions.

More...

廣東省總工會、廣東省地方稅務局和中國人民銀行廣州分行聯合下

發的《廣東省工會經費收繳管理暫行辦法》（“辦法”）於2013年7

月1日起實施。根據該辦法規定，廣東省工會經費（含工會建 會籌備

金） 統一實行由地稅代收，即從2013年8月1日起，廣東省內已建立

工會組織的用人單位，以及開業或設立滿6個月但仍未建立工會組

織的用人單位，應直接向所在地的地方稅務機關申報繳交所屬期為 

2013年7月（含7月）以后的工會經費（標准為職工工資總額的2％）。

盡管有上述要求，廣東省總工會進一步明確，暫不向不足二十五人尚

未建立工會組織的企業收繳工會建會籌備金。需注意的是，該辦法

是否具有法律強制力仍存在較大爭議，但建議相關用人單位應密切

關注當地的具體實施情況。

更多...

《廣東省工會經費收繳管理暫行辦法》開始實施 
（2013年7月1日）

Public Comments Sought on PRC Labour Dispatch Provisions

The Ministry of Human Resources and Social Security (MOHRSS) released 
the Circular of the Ministry of Human Resources and Social Security on 
Seeking Public Comments on the Several Provisions on Labour Dispatch 
(Draft for Comments) (the “Draft Provisions”) on 7 August, 2013 and 
solicited public comments with the goal of implementing the Amendment 
to the PRC Labour Contract Law and regulating labour dispatch. The 
Draft Provisions, for the first time, clearly defined “Labour Dispatch”, 
specified the applicability of Labour Dispatch and provided the maximum 
percentage of dispatched staff to the total number of the workforce (i.e. 
10%). The Draft Provisions further delineated the statutory obligations of 
the labour dispatch company and host entity, elaborated the circumstances 
under which the host entity was entitled to return the dispatched staff 
and the payment of statutory economic compensation, and provided the 
procedures for terminating a labour contract under a labour dispatch. 
Details concerning for labour remuneration standard and social insurance 
under cross-region labour dispatch arrangement were provided and the 
penalty for breaching the labour dispatch restrictions was reiterated in the 
Draft Provisions. Public comments were invited until 7 September, 2013.

More...

人力資源和社會保障公布《勞務派遣若干規定（徵求意見
稿）》

為了貫徹《全國人大常委會關于修改〈中華人民共和國勞動合同法〉的

决定》，進一步規範勞務派遣，人力資源社會保障部于2013年8月7日

發布《勞務派遣若干規定（徵求意見稿）》，向社會公開徵求意見。該

徵求意見稿首次明確了“勞務派遣”的法律定義，明確了勞務派遣的

適用範圍及勞務派遣的用工比例限制（即10％），進一步明確了勞務派

遣單位和用工單位的法定義務，明確規定可以退回被派遣勞動者的情

形、規定了勞務派遣關係下勞動合同的解除與終止的處理、細化了跨

地區勞務派遣的待遇標準及社會保險繳納方式的規定，并重申了違法

使用勞務派遣的法定情形。意見反饋截止時間為2013年9月7日。

更多...

9月1日 

1 sep

China’s New Entry-Exit Rules for Foreigners Take Effect

The PRC State Council released the Administrative Regulations of the 
People’s Republic of China on Entry and Exit of Foreigners on 12 July 2013 
(the “New Regulations”) to implement the Exit-Entry Administration Law of 
the People’s Republic of China (the “New Law”). The New Regulations came 
into force on 1 September 2013. The Detailed Rules for the Implementation 
of the Law of the People’s Republic of China Governing the Administration 
of the Entry and Exit of Foreigners (the “Old Regulations”) have been 
repealed. The New Regulations increased the categories of ordinary visa 
from 8 classes to 12 classes. The 4 new classes of visa are M visa (Maoyi, 
i.e., commerce), Q visa (Qinshu, i.e., relatives), R visa (Rencai, i.e., people 
with special skills), and S visa (sishi, i.e., personal affairs). The applicable 
respective scopes of the original F, X and Z visas were also adjusted. One 
of the highlights of the New Regulations is that it recognises that foreign 
students can undertake off-campus work legally. It is stipulated that where 
a foreigner holding a study-type residence permit needs to do off-campus 
work or internship, such foreign student should obtain the consent of 
the university and apply to the entry-exit administration of a competent 
public security authority for an endorsement as to the time period and the 
location of the internship or off-campus work. Without such endorsement, 
foreign students are not allowed to do off-campus work or internship.

More...

為配套實施2013年7月1日生效《中華人民共和國出境入境管理法》，

國務院于2013年7月12日公布《中華人民共和國外國人入境出境管理

條例》（“《條例》”）。該《條例》于，2013年9月1日起實施。原《中

華人民共和國外國人入境出境管理法實施細則》同時廢止。《條例》

將普通簽證由原先的8類調整為12類，新增了M字（貿易）、Q字（親

屬）、R字（人才）、S字（私事）四類簽證，并對原有F、X、Z字簽證的

發放範圍進行了調整。《管理條例》的一大亮點是留學生勤工助學合

法化。《條例》規定，持學習類居留證件的外國人需要在校外勤工助

學或者實習的，應當經所在學校同意後，向公安機關出入境管理機構

申請在居留證件上加注勤工助學或者實習地點、期限等信息。未加注

的，不得在校外勤工助學或者實習。

更多...

《外國人入境出境管理條例》開始生效
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