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Extended copyright term in sound recordings: UK consults on draft

regulations

The UK Intellectual Property Office (IPO) launched a
consultation in January on the draft regulations that will
implement the European Directive that extends both
copyright in sound recordings and performers’ rights
from 50 to 70 years. The Directive also harmonises the
copyright term for co-authored songs. The consultation
closes on 4 March 2013. The changes are due to
commence in the UK by 1 November 2013. They will be
of particular interest to record producers, music
publishers, performers, collecting societies, lyricists and
composers, and the parties that represent their interests.

This legal update provides a reminder of the changes,
summarises the IPO’s consultation questions, and
highlights some of the practical effects including the
thorny issue of the “use it or lose it” provision.

Recap: what will change on 1 November 2013

The following is a reminder of the key changes to be
implemented by the draft regulations:

SOUND RECORDINGS

e The term of protection for copyright in sound
recordings and performers’ rights will be increased
from 50 to 70 years.

e At the expiry of 50 years, if a record producer either
fails to issue to the public in “sufficient quantities”,
or does not make the recording available to the
public by electronic transmission (e.g. does not sell
records, broadcast or “narrowcast” the recording),
performers may give notice to the record producer
that they intend to terminate the agreement
assigning their performers’ rights.

 Ifthis happens, the record producer will have 12
months to “use it or lose it”. It must issue copies and
make downloads available. Ifit fails, the agreement
will terminate and the copyright in the sound
recordings will expire with immediate effect.

e Ifperformers are entitled to receive recurring
payments (e.g. royalties) under an agreement,
during the additional 20-year period such payments
will not be subject to deductions for advances or
any other contractually agreed deductions. In
other words, there is a “clean slate” and the clauses
relating to deductions cannot be used.

e Performers who assigned their rights for a one-off
fee (e.g. session musicians) will be entitled to receive
an annual payment from the record producer during
the extra 20-year period. Record producers will have
to put 20% of the gross income earned on records
during the extension period into a central pot to be
administered and distributed by collecting societies.

SONGS

e There will be a single term of copyright for
co-authored works in the UK. Works will be
co-authored if they are produced by collaboration
between the author of a musical work and the author
of a literary work and the two works are created to be
used together (i.e. a song, co-written by a composer
and a lyricist together for that purpose).

e Copyright in the co-authored work will now expire
70 years after the death of the last surviving author
of either the music or the lyrics of the composition.
Currently in the UK the music and lyrics of a song
may have separate copyright terms. This change
harmonises the copyright term for co-authored
works across EU member states.

The IPO consultation

The IPO has now produced draft regulations and asked
stakeholders to comment on them, including the
following in particular:

e Meaning of “sufficient quantities” — Because the
consequence for a record producer for not issuing
sufficient quantities of a sound recording is severe,
the IPO wants to know how this should be defined.



o Administration of the performers’ fund — The IPO
wants to know how long record producers should
have before they must transfer funds to collecting
societies and whether they are best placed to
provide information to performers about their
entitlement to such funds (e.g. an audit right).

e How will the “use it or lose it” right apply where
there are multiple performers? - The IPO imagines
that, in practice, if one performer terminated his
agreement, the record producer could no longer
legally exploit the record, which may trigger a
right to terminate in the contracts of the other
performers. Alternatively, the other performers may
also exercise their right to terminate and then the
performers could agree between themselves how
to exploit the record. The IPO wants to know if
stakeholders agree with this analysis.

o When can a performer trigger the “use it or lose it”
provision? - The IPO has interpreted the Directive
to mean that a performer may exercise his “use or
lose it” right at any time after the 50-year period has
expired and wants to know if stakeholders agree.
This would mean that record companies were at
risk of losing their copyright at any time during the
20-year extension.

Some practical points

Q. Copyrightin my sound recording was due to expire in
2013. Will it be protected?

A. The extended copyright term will apply to sound
recordings that were first published, made available or
communicated to the public on or after 1 January 1963.

This is because the draft regulations say that the new
provisions will apply to existing sound recordings in
which copyright subsisted as at 1 November 2013, as
well as new sound recordings made after that.

Because under current law the term of copyright in
sound recordings expires 50 years from the end of the
calendar year in which the recording is first published,
made available or communicated to the public, any
sound recording that was first published, made
available or communicated to the public on or after

1 January 1963 will be protected (i.e. they will be
protected until at least 31 December 2013 and therefore
in copyright immediately before 1 November 2013).

Q. Thedraft regulations say that if the assignment
agreement is terminated by a performerinaccordance
with the “useit or loseit” provisions, copyrightin the
sound recordings immediately expires. What happens to
the sound recordings then?

A. Although the sound recording will no longer be
protected by copyright, the performer’s rights in sound
recordings will carry on for the full 70 years, so the
performer will be able to prevent anyone from copying,
issuing copies of the sound recording or otherwise
making it available to the public without his consent by
using his performer’s rights.

Q. lowned the copyright in the music to asong which was
co-written with alyricist. The composer of the music died
more than 70 years ago, so the music is out of copyrightin
the UK. Thelyricsarestill protected because the lyricist
diedin1964. Will the new law affect me?

A.Yes. If either the music or the lyrics are still protected
by copyright in at least one EU member state on

1 November 2013, copyright in the co-authored work (e.g.
the song) will be revived and continue until the end of the
period 70 years after the death of the last surviving author
of either the music or the lyrics of the composition. So in
this example, copyright in the music would be revived
until the end of 70 years after the death of the lyricist. The
draft regulations say that the owner of the revived
copyright will be the person who owned it immediately
before it expired. This means that if you owned the
copyright in the music immediately before it expired, you
will own the revived copyright in the music when it is
revived. However, depending on the outcome of the IPO
consultation, there may be new rules about what you can
do to protect your revived copyright where third parties
have already started to exploit it before it was revived.

If you would like more information about this subject
please contact:

Sarah Byrt

Partner
sbyrt@mayerbrown.com
T: +44 (0)20 3130 3832

Daniel Gallagher

Associate
dgallagher@mayerbrown.com
T: +44 (0)20 3130 3537



About Mayer Brown

Mayer Brown is a global legal services organisation advising clients
across the Americas, Asia and Europe. Our presence in the world’s
leading markets enables us to offer clients access to local market
knowledge combined with global reach.

We are noted for our commitment to client service and our ability
to assist clients with their most complex and demanding legal and
business challenges worldwide. We serve many of the world’s largest
companies, including a significant proportion of the Fortune 100,
FTSE 100, DAX and Hang Seng Index companies and more than

half of the world’s largest banks. We provide legal services in areas
such as banking and finance; corporate and securities; litigation and
dispute resolution; antitrust and competition; US Supreme Court and
appellate matters; employment and benefits; environmental; financial
services regulatory & enforcement; government and global trade;
intellectual property; real estate; tax; restructuring, bankruptcy and
insolvency; and wealth management.

OFFICE LOCATIONS

AMERICAS

« Charlotte

« Chicago

* Houston

« Los Angeles

« New York
 Palo Alto

+ Washington DC

ASIA

Bangkok

Beijing
Guangzhou
Hanoi

Ho Chi Minh City
Hong Kong
Shanghai
Singapore

.

.

EUROPE

« Brussels

« Disseldorf
« Frankfurt
« London

« Paris

TAUIL & CHEQUER ADVOGADOS

in association with Mayer Brown LLP
» S3o Paulo

« Rio de Janeiro

ALLIANCE LAW FIRM
« Spain (Ramén y Cajal Abogados)

Please visit www.mayerbrown.com for comprehensive contact
information for all Mayer Brown offices.

Mayer Brownisagloballegalservices provider comprising legal practices thatare separate
entities (the “Mayer Brown Practices”). The Mayer Brown Practices are: Mayer Brown LLP and
Mayer Brown Europe-Brussels LLP,both limited liability partnerships established in lllinois
USA;Mayer Brown International LLP,alimited liability partnershipincorporatedin Englandand
Wales (authorised and regulated by the Solicitors Regulation Authority and registeredin
Englandand Wales number OC 303359); Mayer Brown,a SELAS establishedin France; Mayer
Brown JSM,aHongKong partnershipanditsassociated entities in Asia;and Tauil & Chequer
Advogados,aBrazilian law partnership with which Mayer Brown is associated. “Mayer Brown”
andthe Mayer Brown logo are the trademarks of the Mayer Brown Practicesin their respective
jurisdictions.

This publication providesinformationand comments on legalissues and developments of
interesttoour clientsandfriends. The foregoingis notacomprehensive treatment of the
subject matter coveredandis notintended to provide legaladvice. Readers should seek legal
advice beforetakinganyaction with respect to the matters discussed herein.

©2012. The Mayer Brown Practices. All rights reserved.

0351ipt
January 2013



