
Bonus deferral: pitfalls for the unwary

Background

The additional rate of tax, which applies to taxable 

income above £150,000, has stood at 50% since it was 

introduced in April 2010.  However, it has been 

announced that the additional rate will be reduced to 

45% with effect from 6 April 2013.  As yet, the 

Government has not announced or indicated that any 

anti-forestalling measures will be introduced. Therefore, 

some employers and their employees (who are within the 

additional rate tax band) are considering deferring 

bonuses that may otherwise be paid before the decrease 

in tax rate until on or after 6 April 2013.  This could be 

beneficial to employers as it may incentivise key employ-

ees, who could potentially make a big saving.  In deciding 

to defer bonuses, several tax and employment law issues 

must be borne in mind.  In addition to this, some wider 

reputational issues should be considered.

Deferral of bonuses – timing and consent

Where payment of a bonus is discretionary1, it can be 
“deferred” by deferring internal decision-making pro-
cesses until on or after 6 April 2013, and employee consent 
will not be legally required. Where, however, the payment 
provisions of a bonus plan are contractual, employers will 
need to seek employee consent to any proposed deferral.  
Employers may decide to offer all additional rate taxpay-
ers the chance to elect to defer the payment of their bonus 
or to universally defer payment and seek consent to do so.

Note that in relation to discretionary bonuses, it is 
possible that past practice may lead to bonuses being 
“expected” by employees on or about a certain date.  As 
such, it would be advisable to inform employees about 
any deferral plans, being careful not to use any language 
which suggests there is a contractual right to the bonus.  
Even without such past practice or expectations, there 
may be value in consulting with employees, or at least 
informing them of any intended changes, to reduce the 
risk of employees complaining about the deferral.

1 Note: the relevant discretionary elements must be truly discretionary 
– determining this will require careful consideration of the plan’s terms, 
any implications arising from the history of payments made under the 
plan, any communications made with employees, etc.

For a discretionary bonus, any consultation should be 
carried out, and consent obtained, in writing before the 
date on which the bonuses are habitually paid. For a 
contractual bonus, consultation should be carried out 
and consent should be obtained in writing in advance of 
the time when the employees would otherwise be taxed 

in respect of the bonus (see next section).  

Timing of taxation of bonuses

Bonuses are taxable as employment income so are 

subject to income tax and national insurance contribu-

tions (“NICs”) when the payment of the bonus is treated 

as made, usually the earliest of the time the payment is 

actually made and the time the person becomes entitled 

to the payment2 (this is distinct from the time when 

entitlement to the bonus arises, e.g. when a perfor-

mance target is met).

Making deferral of a bonus effective for tax 
purposes

To make deferral of a bonus effective for tax purposes, 

it is essential to defer not only the actual payment of the 

bonus but also the time at which the intended recipient 

becomes entitled to payment of the bonus.

Deferral of a bonus will not defer the accompanying 

income tax and NICs liability where either: (a) an 

employee is entitled to payment of a bonus on a speci-

fied date in the current tax year and the employer simply 

delays payment until on or after 6 April 2013; or (b) an 

employee is entitled to payment of a bonus on a specified 

date in the current tax year and the employee agrees 

with the employer on or after that date that the payment 

need not be made until on or after 6 April 2013.

However, deferral of a bonus will succeed in deferring 
the accompanying income tax and NICs liability where 
either: (a) an employee is entitled to payment of a bonus 
on a specified date in the current tax year and a deferral 

2 Note: slightly different rules apply to income arising to a director.
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of this payment to on or after 6 April 2013 is agreed 
between employee and employer in advance of that date; 
or (b) where the payment date of a bonus is discretionary 
and the employer determines (and, where necessary 
consults with employees) prior to any habitual payment 

date that the bonus will be paid on or after 6 April 2013.

Key additional considerations

Third parties: It is important to be aware that, where a 
bonus is to be paid by a third party (i.e. any entity other 
than the employee’s employer, although group companies 
may not be regarded as third parties), such as an 
employee benefit trust, the disguised remuneration rules 
may apply. A wider discussion of these rules is beyond 
the scope of this alert, but note that the disguised 
remuneration rules could give rise to an income tax 
charge and liability for NICs earlier than the time when 
the recipient becomes entitled to the payment.  In 
particular, where a sum of money is earmarked with a 
view to later payment to the employee, that can give rise 
to an income tax charge at the time at which the sum is 
earmarked for the employee, even if the employee is not 
yet entitled to receive payment of that sum.

Anti-avoidance: Any bonus deferral must, of course, be 
genuine to be effective for tax purposes. Furthermore, 
although there are (as yet) no express anti-forestalling 
provisions that would prevent a bonus deferral being 
effective for tax purposes, employers should be aware of 
the planned general anti-abuse rule (“GAAR”). The exact 
scope of the GAAR is still to be finalised. That said, where 
any bonus deferral is genuine, and in particular where the 
bonus is “at risk” until the entitlement date or the date of 
payment, if earlier (for example in the event that the 
employee leaves before its payment due date, the bonus is 
forfeit), it could be argued that the deferral of the bonus 
constitutes a reasonable course of action, in which case 
the GAAR should not apply.  In any event, as at today’s 
date, the GAAR is expected to apply from the time when 
royal assent is given to Finance Bill 2013 (which will 
probably be in June or July 2013), in which case 

arrangements completed prior to June/July 2013 ought 
not to be caught by the GAAR.  However, this is 
something to keep under review over the coming months. 

Reputational issues: Even if bonus deferral arrangements 
are not caught by the GAAR or any specific anti-avoidance 
provision, employers may wish to bear in mind the current 
atmosphere of hostility towards those who are seen as not 
paying their “fair share” of tax.  In addition, although 
bonus deferral arrangements carried out in accordance 
with the above principles should be a legitimate means of 
reducing the income tax payable by high earning 
employees, and in particular where the bonus remains “at 
risk” until the entitlement date or the date of payment, it is 
possible that use of such arrangements could encourage 
HMRC to take a closer look at an employer’s tax affairs.

Effect on company: A bonus deferral that is effective for 
tax purposes will also defer the time at which a bonus 
may be treated as a deduction for the employer 

company for corporation tax purposes.

Conclusion

Deferring bonuses is by all means possible and could be 
beneficial to employees. However, the employment and 
tax implications and issues outlined above should be 
considered carefully before deciding to offer a deferral 
to highly-paid employees. Although legally permissible, 
there could be reputational issues if a significant tax 
saving is involved, and if employers and employees are 
not careful they may think that a bonus has been 
deferred when the tax point has already occurred.
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