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Implementation of the new Companies Ordinance - Phase One

Quick Read

As explained in our previous Legal Update “New Companies Ordinance Expected to Take Effect in 201", the
new Companies Ordinance (CO) was gazetted on 10 August 2012 and is expected to take effect in 2014. For
the purpose of facilitating the implementation of the new CO, 12 pieces of subsidiary legislation are required

to be legislated to provide for administrative, technical and procedural matters.

The Government intends to conduct consultation on the 12 pieces of subsidiary legislation in two phases. The
first phase commenced on 28 September 2012 where the Financial Services and the Treasury Bureau and the
Companies Registry published the “Subsidiary Legislation for Implementation of the new Companies
Ordinance - Phase One Consultation Document” (Consultation Paper) to consult the public on the following
seven pieces of subsidiary legislation:

e Companies (Summary Financial Reports) Regulation

» Companies (Directors’ Report) Regulation

« Companies (Specification of Names) Order

» Companies (Non-Hong Kong Companies) Regulation

e Company Records (Inspection and Provision of Copies) Regulation

« Companies (Model Articles) Notice

+ Companies (Accounting Standards (Prescribed Body)) Regulation

Comments in response to the Consultation Paper should be submitted on or before 9 November 2012.


http://www.mayerbrown.com/files/Publication/5c15d9a9-17fb-4303-8267-2fd391042591/Presentation/PublicationAttachment/4c5b2b38-83c2-41ca-a697-38698abb9377/120821-HKG-CorpSecurities.pdf

Subsidary Legislation

Please see below a summary of the seven pieces of subsidiary legislation under the first phase consultation:

REQUIREMENTS UNDER

SUBSIDIARY REQUIREMENTS UNDER MAJOR PROVISIONS IN THE
THE EXISTING CO/
LEGISLATION THE NEW CO SUBSIDIARY LEGISLATION
EXISTING REQUIREMENTS
Companies e Alisted company may e Apart from listed ¢ Setting out the forms and
(Summary prepare its financial companies, companies contents of summary
Financial report in summary not preparing financial reports and the
Reports) form and send to its simplified reports may Notification.
Regulation members in lieu of also prepare summary |, Specifying particulars to
the relevant financial financial reports. be included in and the
documents (referringto |+ A member will receive effect of various notices
the company’s accounts, hard copy summary (i.e., notice of intent, notice
directors’ report and financial reports by of revocation and notice
auditor’s report) from default if he has not of cessation of statutory
which the report is submitted a notice of election).
derived. intent.
¢ The company is required | s A member may give a
to send a notification notice of revocation or
(Notification) to a notice of cessation
confirm the intention of statutory election
of individual members. to indicate his new
If a member agrees preference.
to rece'lve summary e Reporting documents
financial reports, he .
) tice of or summary financial
Tnay giveano reports can be received
intent to the company. . .
in electronic form.
* A member receiving
summary financial
reports may request
copies of the reporting
documents for the
relevant financial year.
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REQUIREMENTS UNDER

SUBSIDIARY REQUIREMENTS UNDER MAJOR PROVISIONS IN THE
THE EXISTING CO/
LEGISLATION THE NEW CO SUBSIDIARY LEGISLATION
EXISTING REQUIREMENTS
Companies A directors’ report should | Restating the requirements | Prescribing the information to
(Directors’ be attached to the for preparation of a be contained in a directors’
Report) company’s balance sheet. directors’ report which report:
Regulation ) include: . ,.
Matters which should be  directors’ interests under
included in a directors’ » principal activities of arrangements entered into
report: the company by the company or another
. . . roup company;
e principal activities of management contracts; 8 p. pany
the company; * permitted indemnity * donations made by the
. shares issued: provisions for the company and its subsidiary
) .
benefit of directors undertakings;
¢ management contracts; . .
(new requirement);  shares issued by the
e arrangements involvin . . .
) 8 s . & |+ business review (new company;
director’s interest or . e
requirement); and e equity-linked agreements
benefits; .
donati d + other matters entered into by
* donations; an a1 .
’ prescribed in subsidiary the company (new
» other material matters legislation. requirement);
relevant for appreciation « dividends recommended;
of the state of the

, .  reasons for the resignation
company’s affairs. .
of a director (new

requirement); and

 directors’ permitted
indemnity provision (new

requirement).
Companies e Prior approval is Reproducing the Modifying the existing list of
(Specification required if a company | requirement for prior specified words and
of Names) intends to register approval for company expressions as follows:

Order aname containing names containing certain .
+ excluding 10 of the current

specified words and
expressions: “Cooperative”

certain specified words | words or expressions.
or expressions.

e At present, there are and “&1E”; “Building
24 specified words Society” and “/EE A
and expressions which {Ett” “Mass Transit”

require prior approval. “Underground Railway”,

“Hi N EEE” and “Hi$E”; and
“Municipal” and “Ti "
and

 adding four new words
and expressions: “tourism
board” and “fi<:#E5% 27"
and “levy” and “E&"”.

Accordingly, there will be a
total of 18 specified words and
expressions requiring prior
approval.
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REQUIREMENTS UNDER

SUBSIDIARY REQUIREMENTS UNDER MAJOR PROVISIONS IN THE
THE EXISTING CO/
LEGISLATION THE NEW CO SUBSIDIARY LEGISLATION
EXISTING REQUIREMENTS
Companies Requiring a non-Hong Similar requirements as Stating detailed requirements
(Non-Hong Kong company to: the existing CO. and matters in relation to
Kon, . . non-Hong Kong companies as
8 . e apply for registration; J J P
Companies) follows:
Regulation e deliver constitutional
instrument; * particulars and documents

. ired f licati

e deliver annual returns I‘eqlnr(?dt o;an application
. or registration;

and latest accounts if regt !

required;  certain applications

. . t
e provide certified or returns may be

translation of accompanied by a certified

. translation of the relevant
supporting documents

part of a certificate of
where necessary;

incorporation, etc. showing

* deliver returns the additional domestic

for change of
names;

key particulars

(Amendment Returns): e documents required to

accompany a Termination
and pany

. Notice;
« file a notice upon

. ¢ particulars and documents
termination of

the authorization required to accompany an

. annual return;
of an authorized ’

representative  delivery of revised

(Termination Notice). accounts; and

Allowing a non-Hong Kong . parti.culal‘“s and (?ocuments

) required in relation to an

company to: Amendment Return.

e apply to register its
corporate names in both
English and Chinese;

and

e revise its published
accounts under
specified circumstances.
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REQUIREMENTS UNDER
SUBSIDIARY

LEGISLATION

REQUIREMENTS UNDER
THE NEW CO

MAJOR PROVISIONS IN THE
SUBSIDIARY LEGISLATION

THE EXISTING CO/
EXISTING REQUIREMENTS

* make available the
records for inspection
upon request; and

» provide copies of the
records upon request
(fees may be charged).

The following requirements
are explained individually
for each type of record:

e the time allowed for
inspection;

e the number of days
within which a copy of

the requested record
should be delivered; and

¢ the maximum fees
payable.

only contains basic
inspection rights
without detailed
procedures. Under
the new CO, detailed
provisions concerning
the arrangement

for inspection and
provision of copies and
related matters will
be provided for in the
subsidiary legislation.

Company In general, a company is e Retaining the Providing a detailed and
Records required to: provisions regarding comprehensive regime for

T ti the rights to i t keepi di tion of
(Inspec o.n. + keep certain records at erig s ) 1n§pec eeping and inspection o
and Provision . ) and obtain copies of company records:

. its registered office or a . oo
of Copies) records in the principal o
. place where the records .  prescribing that any place
Regulation ordinance. . .
are made up; in Hong Kong is allowed
The existing CO

for a company to keep its
company records;

providing details for
inspection of company
records including the
contents of a notice of
inspection to be given by a
requestor and the length of
the notice period required
for making an inspection;
imposing obligations on

a company to notify the
requestor of the place

for inspection; make the
company records available
for inspection; inform

the requestor of the most
recent date on any changes
made to the company
records and allow the
making of copies;
specifying the period
within which a company
must provide copies;

explaining the right of
a company to withhold
certain information; and

specifying the fees payable.
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REQUIREMENTS UNDER
SUBSIDIARY

LEGISLATION

REQUIREMENTS UNDER
THE NEW CO

MAJOR PROVISIONS IN THE
SUBSIDIARY LEGISLATION

THE EXISTING CO/

EXISTING REQUIREMENTS

companies which do not
have their own AA

memorandum of

association is abolished.

Companies Every company should have Companies are still Prescribing MA for the
(Model its articles of association required to have following three types of
Articles) Notice | (AA). Standard AA are set AA although the companies:

out in Schedule 1 for requirement for

 public companies limited
by shares;

e private companies limited

expressly excluding or Prescribing model AA
modifying the standard (MA) which a company by shares; and
AA: e companies limited by

e Table A provides
the standard AA for
companies limited by

may adopt any or all
of the provisions as
its AA. If a limited
company does not
exclude or modify the

guarantee.

MA have been significantly
reorganised for clarity,

shares; coherence and ease of
« Tables C and D provide relevant MA on its reference. The following broad
the standard AA for incorporation, the MA | topics will be covered:
C e will form part of the
companies limited company’s AA to the + directors and company

by guarantee without
a share capital and
with a share capital
respectively; and

e Table E provides
the standard AA for
unlimited companies
having a capital.

extent possible.

secretary (including the
decision-making process of
directors);

e members’ rights and the
proceedings of general
meetings;

« shares and distributions;
and

» miscellaneous matters,
including communications
to and by the company.
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REQUIREMENTS UNDER

SUBSIDIARY REQUIREMENTS UNDER MAJOR PROVISIONS IN THE
THE EXISTING CO/
LEGISLATION THE NEW CO SUBSIDIARY LEGISLATION
EXISTING REQUIREMENTS
Companies The accounts of a company |+ Streamlining the Prescribing HKICPA as the
(Accounting must: disclosure requirements | body for the issuance or
Standards . . for financial statements | specification of accounting
)  satisfy the requirements )
(Prescribed . ) and repealing Schedule [ standards.
contained in Schedule
Body)) o 10.
R » 10 to the existing CO
egulation _ . o (oino i
which stipulates a Giving indirect N
detailed list of items to statutory I:eCOgnlthIl to
be disclosed; and the reporting standards
. issued by HKICPA
e comply with the )
by stating that the

reporting standards .
P 8 financial statements of

issued by the Hong
) a company must comply

Kong Institute of with the applicable
Certified Public statementflc))f standard
Accountants (HKICPA) accounting practices
- the Hong Kong . &P )

. . . issued or specified by
Financial Reporting .

a body prescribed by

Standards, the Hong

Kong Financial subsidiary legislation.

Reporting Standard for | ° Requiring a company to

Private Entities or the specify in its financial
Small and Medium- statements whether the

sized Entity Financial financial statements

Reporting Standard. have been prepared in

accordance with the
applicable accounting
standards and to
explain any material
departure from those
standards.
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Way Forward

The Government intends to launch the second phase of consultation covering the remaining five pieces of
subsidiary legislation later this year:

e Companies (Trading Disclosures) Regulation

« Companies (Revision of Financial Statements and Reports) Regulation

» Companies (Disclosure of Information about Benefits of Directors) Regulation

* Companies (Residential Addresses and Identification Numbers) Regulation

e Companies (Unfair Prejudice Proceedings) Rules

The Government aims to complete the entire legislative process by July 2013. Upon completion of the

necessary procedures, the new CO together with the subsidiary legislation will be brought into operation,
tentatively in 2014.

We will closely monitor the latest developments of the new CO and its subsidiary legislation from time to time
and will issue updates as and when appropriate. In the meantime, please do not hesitate to contact us if you
require any advice or further information.

You may download copies of the Consultation Paper via the link below:

http://www.cr.gov.hk/en/publications/consultation20120928.htm

Contact Us

For inquiries related to this Legal Update, please contact the following person or your usual contacts with our
firm.

Jeckle Chiu

Partner

T: +852 2843 2245

E: jeckle.chiu@mayerbrownjsm.com

Juliana Lee

Associate

T: +852 2843 2455

E: juliana.lee@mayerbrownjsm.com

Mayer Brown JSM is part of Mayer Brown, a global legal services organisation advising clients across the Americas, Asia and Europe. Our presence in the
world’s leading markets enables us to o. er clients access to local market knowledge combined with global reach.

We are noted for our commitment to client service and our ability to assist clients with their most complex and demanding legal and business challenges
worldwide. We serve many of the world’s largest companies, including a signifcant proportion of the Fortune 100, FTSE 100, DAX and Hang Seng Index
companies and more than half of the world’s largest banks. We provide legal services in areas such as banking and fnance; corporate and securities;
litigation and dispute resolution; antitrust and competition; employment and benefts; environmental; fnancial services regulatory & enforcement;
government and global trade; intellectual property; real estate; tax; restructuring, bankruptcy and insolvency; and wealth management.

OFFICE LOCATIONS AMERICAS: Charlotte, Chicago, Houston, Los Angeles, New York, Palo Alto, Washington DC
ASIA: Bangkok, Beijing, Guangzhou, Hanoi, Ho Chi Minh City, Hong Kong, Shanghai, Singapore
EUROPE: Brussels, Dusseldorf, Frankfurt, London, Paris
TAUIL& CHEQUER ADVOGADOS in association with Mayer Brown LLP: Sdo Paulo, Rio de Janeiro
ALLIANCE LAW FIRM: Spain (Ramén y Cajal Abogados)

Please visit www.mayerbrownjsm.com for comprehensive contact information for all Mayer Brown ofces.

This publication provides information and comments on legal issues and developments of interest to our clients and friends. The foregoing is
intended to provide a general guide to the subject matter and is not intended to provide legal advice or be a substitute for specific advice
concerning individual situations. Readers should seek legal advice before taking any action with respect to the matters discussed herein. Please
also read the Mayer Brown JSM legal publications Disclaimer.

Mayer Brownisaglobal legal services provider comprisinglegal practices thatare separate entities (the “Mayer Brown Practices”). The Mayer Brown Practices are: Mayer Brown LLP and Mayer Brown Europe
—BrusselsLLP,both limited liability partnerships establishedin lllinois USA; Mayer Brown International LLP,alimited liability partnership incorporatedin Englandand Wales (authorized and regulated by the
Solicitors Regulation Authorityand registered in England and Wales number OC 303359); Mayer Brown,aSELAS established in France; Mayer Brown JSM,aHong Kong partnershipanditsassociated entities
in Asia;and Tauil & Chequer Advogados,a Brazilian law partnership with which Mayer Brown is associated. “Mayer Brown”and the Mayer Brown logo are the trademarks of the Mayer Brown Practices in their
respectivejurisdictions.
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