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Keeping Half the Cat in the Bag: 
Selective Waiver of Privileged Materials 

Pursuant to 1828(x)

ALEX C. LAKATOS AND GOLALEH “LILI” KAZEMI

The authors of this article cover the legal landscape of selective waiver, and focus 
on potential developments in the law. The authors believe that a carefully crafted 

selective waiver provision can provide a significant benefit to banks and other 
entities subject to government scrutiny.  

Entities subject to federal and state prosecutions, investigations, or su-
pervisory proceedings often face pressure to share materials protected 
by attorney-client privilege or the work product doctrine with pros-

ecutors or regulators.1  Entities subject to day-to-day supervision by regula-
tors with statutory authority to conduct onsite examinations may have even 
greater difficulty preventing their regulators from viewing privileged materials 
that they maintain on their premises.  But sharing privileged materials with 
the government typically waives any otherwise applicable privileges.  In most 
instances, the waiver benefits not only the requesting agency or prosecutor, 
but also the rest of the world.  That includes potential private civil plaintiffs 
who may wish to use the formerly privileged information to facilitate claims 
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against the entity that revealed it.2  
	 On the other hand, the government may deem uncooperative entities 
that rely upon privilege to refuse to produce requested materials or to re-
fuse to share documents with onsite examiners.  The government may hold 
that perceived recalcitrance against the entity invoking privilege — either 
formally, as an enumerated factor in assessing the degree of leniency a party is 
afforded after an infraction, or informally, in determining the scope or tenor 
of an investigation or examination.  For example, from 2003 to 2006, the 
Department of Justice (“DOJ”) expressly considered, in making charging de-
terminations, whether a business had waived the attorney‑client and attorney 
work product doctrine protections for any internal investigation concerning 
the potential violations at issue.3  The DOJ gradually revised its position, 
and today maintains that “prosecutors should not ask for such waivers and 
are directed not to do so.”4  The policy of the Securities and Exchange Com-
mission (“SEC”) is similar to the DOJ’s.5  But critics fervently contend that, 
notwithstanding these stated policies, corporations continue to feel pres-
sure to waive privilege.6  And although the DOJ improved its written policy, 
some governmental authorities maintain policies that expressly demerit enti-
ties for invoking privilege.  The Commodity Futures Trading Commission 
(“CFTC”), for example, lists, as one of the factors that bears on its decision 
whether to impose sanctions in enforcement actions, whether the company at 
issue “waive[d] corporate attorney-client privilege and work product protec-
tion” for internal investigation reports, corporate documents and employee 
testimony.7 
	 Thus, entities under government scrutiny may be faced with a Hobson’s 
choice between preserving privilege, on one hand, and preserving the good 
will of interested prosecutors or supervisors, on the other.  
	 Banks — specifically, those financial institutions supervised by the FRB, 
the Office of the Comptroller of the Currency (the “OCC”), the FDIC, state 
banking regulators, and, in certain instances, non-U.S. regulators as well — 
also face pressure to share privileged materials with the government, both in 
the context of enforcement actions aimed at suspected wrongdoing and dur-
ing routine regulatory oversight.8  In the context of enforcement actions, “the 
bank regulator conducting the investigation has the authority to determine 
if it is necessary to take formal actions against a bank and affiliated parties.  
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It is through this exercise of discretion that bank regulators can ‘reward’ the 
banks and affiliated parties for waiving the privilege and fully disclosing all 
requested information at the outset of the investigation.”9  In the context 
of examinations and other ongoing regulatory oversight, bank supervisors 
conducting onsite examinations can be less than receptive to assertions of 
privilege.  The FRB, for example, notes that “[a]n argument can be made that 
[the FRB’s] statutory authority to conduct on-site examinations overrides any 
legal privilege the financial institution may have not to disclose the infor-
mation [on its premises],” and requires its examiners immediately to advise 
its general counsel if a financial institution asserts privilege over documents 
that the examiner believes are necessary to carry out an effective examina-
tion.10  The OCC advises national banks that their “counsel should review,” 
inter alia, “new products, services, systems, or processes that are developed 
or purchased by a bank to ensure their full compliance,” and allows OCC 
examiners to “request these privileged materials,” but “only when the bank’s 
capital and earnings are exposed to material risk, or when the bank’s exposure 
is otherwise considered significant.”11

	 While banks face many of the same, if not more, pressures than other 
types of institutions to divulge privileged materials, for financial institutions, 
there is an important difference:  as a statutory matter, sharing privileged ma-
terials with bank supervisors results in a waiver of privilege only with respect 
to those supervisors; it does not waive applicable privileges with respect to 
third parties.  Under 12 U.S.C. § 1828(x):

	 submission by any person of any information to any Federal banking 
agency, State bank supervisor, or foreign banking authority for any pur-
pose in the course of any supervisory or regulatory process of such agen-
cy, supervisor, or authority shall not be construed as waiving, destroying, 
or otherwise affecting any privilege such person may claim with respect 
to such information under Federal or State law as to any person or entity 
other than such agency, supervisor, or authority.

  
This approach, i.e., limiting the scope of a waiver of privilege, so that privi-
lege is waived only as to a select party receiving the documents (here, the 
bank regulator) and is not waived as to others, is known as “selective waiver.”  
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Section 1828(x), and its companion, 12 U.S.C. § 1785(j), which applies the 
same rule to credit unions, are groundbreaking because they are the first and 
only federal statutes that provide for selective waiver.  
	 Advocates of the selective waiver doctrine — especially when advocating 
for rulemaking implementing selective waiver outside of the 1828(x) con-
text — have lauded the doctrine for enhancing transparency, facilitating law 
enforcement objectives, and minimizing the exposure that privilege holders 
would otherwise suffer upon choosing to share privileged information with 
the government.12  Critics of selective waiver have faulted it for encouraging 
supervisors to seek privileged information, affording the government an argu-
ment in favor of demanding the production of privileged materials, and oth-
erwise furthering a “culture of waiver.”13 As well, critics argue that selective 
waiver undercuts a fundamental justification for the attorney-client privilege:  
encouraging frank and open communication between counsel and client by 
preventing outside scrutiny, something critics believe is less likely to occur 
when a selective waiver provision opens a window through which the govern-
ment more easily and frequently may view privileged materials.14  
	 This article concludes that, although many of the concerns critics have 
raised are valid, on balance, a carefully crafted selective waiver provision can 
provide a significant benefit to banks and other entities subject to govern-
ment supervision and scrutiny.  Of course, it would be best if the government 
would not seek or expect to receive privileged information, either during in-
vestigations or examinations.  But given that the government likely will an-
ticipate obtaining privileged information, particularly in the context of onsite 
regulatory examinations, and given that in some instances banks or other 
parties may wish to volunteer it, then the producing party should enjoy the 
benefit of selective waiver protection. 
	 The first part of this article covers today’s legal landscape of selective 
waiver, including: (1)  the common law concerning selective waiver that is 
applicable outside of the bank regulatory context (and that was applicable 
in the bank regulatory context before Section 1828(x) was enacted); (2) the 
enactment of Section 1828(x); (3) the interpretation of Section 1828(x); and 
(4) practical considerations and recommendations for lawyers whose clients 
are making disclosures pursuant to Section 1828(x).  The second part of this 
article focuses on potential developments in the law, including: (1) how Sec-
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tion 1828(x) might be improved and (2) how Section 1828(x), if improved, 
could serve as a model for new legislation governing disclosures of privileged 
materials to other agencies — such as the SEC, the CFTC, the Internal Rev-
enue Service (the “IRS”), the Office of Foreign Assets Control (“OFAC”) and 
the Financial Crimes Enforcement Network (“FinCEN”)  — that frequently 
coordinate with bank regulators already covered by Section 1828(x).

THE LEGAL LANDSCAPE OF SELECTIVE WAIVER

The Common Law of Selective Waiver

	 As a general rule, disclosure of materials shielded by the attorney-client 
privilege to any third party, even a non-adversary, operates as a waiver of the 
attorney-client privilege.15  
	 By contrast, the protection afforded by the work product doctrine is not 
waived merely because protected materials are disclosed to a third party.16  
Rather, a waiver occurs if the third party to which the documents were dis-
closed was an adversary, a potential adversary or “stood in an adversarial posi-
tion” with respect to the disclosing party.17  Responding to a “benign request 
to assist [a government entity] in performing routine regulatory duties,” 
therefore, may not result in a work product waiver, whereas producing docu-
ments in the course of a government investigation into suspected wrongdo-
ing, even if the investigation does not ultimately lead to a prosecution or an 
enforcement, likely will.18  
	 In any event, once a party has waived attorney-client privilege or work 
product protection by disclosing its confidential materials to the government, 
the general rule is that the ensuing waiver is applicable in all contexts.  In 
other words, the general rule is that, having disclosed documents to the gov-
ernment, a party waives its right to assert privilege against other parties (e.g., 
securities fraud class members, competitors, activist shareholders, former em-
ployees) seeking the documents in the context of civil litigation.  The selec-
tive waiver doctrine operates as an exception to the general rule.  It permits 
the disclosing party to waive its privilege exclusively as to certain persons or 
entities, such as a government agency, while preserving privilege as against 
everyone else.19  



247

SELECTIVE WAIVER OF PRIVILEGED MATERIALS PURSUANT TO 1828(x)

	 At common law, U.S. courts have taken varied approaches to the selective 
waiver doctrine, with most of the courts to have addressed the issue declining 
to adopt a selective waiver rule.  The First, Third, Sixth, Tenth, and District 
of Columbia Circuits, for example, flatly have rejected selective waiver of 
attorney-client privilege with regard to documents produced to the govern-
ment.20  
	 On the other hand, the Eighth Circuit, in Diversified Industries, Inc. v. 
Meredith,21 embraced a selective waiver rule:

	 We finally address the issue of whether Diversified waived its attorney-
client privilege with respect to the privileged material by voluntarily sur-
rendering it to the SEC pursuant to an agency subpoena.  As Diversified 
disclosed these documents in a separate and nonpublic SEC investiga-
tion, we conclude that only a limited waiver of the privilege occurred…. 
To hold otherwise may have the effect of thwarting the developing pro-
cedure of corporations to employ independent outside counsel to inves-
tigate and advise them in order to protect stockholders, potential stock-
holders and customers.

Thus, under Diversified, at least in some circumstances, production of docu-
ments in a SEC investigation waives privilege only as to the SEC.22  
	 Courts have differed in their understanding of Diversified’s rationale and 
holding.  In Spencer v. Comserv Corporation,23 for example, the Minnesota 
district court — which was bound by the Eighth Circuit’s holding in Diversi-
fied — concluded that Diversified was animated by a “willingness to permit 
corporations to hire special independent counsel for the purpose of corporate 
house cleaning,” and accordingly took a limited view of its scope:  “this Court 
holds that if information protected by the attorney/client privilege is dis-
closed in a non-public SEC proceeding, then any such privilege is waived un-
less the information was communicated to independent outside counsel hired 
specifically for the purpose of assisting the client in investigating its own al-
leged wrongdoing.”24  In Danielson v. Superior Court,25 by contrast, the court 
cited Diversified for the proposition “that, in order to encourage cooperation 
with government investigations, normal waiver principles should be applied 
only if a ruling that the disclosing parties have waived the privilege would not 
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adversely affect the government’s ability to investigate.”  In In re Grand Jury 
Subpoena Dated July 13, 1979,26 the court relied on Diversified to hold that 
the corporation did not waive privilege when reports prepared by its attorneys 
were disclosed to entities including the SEC, a New York grand jury, and the 
IRS.  The court reasoned that “[i]t is apparent that voluntary cooperation 
with the Securities and Exchange Commission or with an Internal Revenue 
Service or grand jury investigation would be substantially curtailed if such co-
operation were deemed to be a waiver of a corporation’s attorney-client privi-
lege.”27  Similarly, in In re LTV Securities Litigation,28 the court understood 
that Diversified required “tak[ing] cognizance” of how requiring discovery in 
a subsequent civil proceeding may negatively impact cooperation between 
the government agency and the subject of its investigation.29  Indeed, courts 
that allow selective waiver often cite public policy considerations, such as the 
benefits of the rule to the government as well as to the public.30  
	 In In re Steinhardt Partners, L.P.,31 a civil securities fraud class action, 
the Second Circuit, declined to follow Diversified, and rejected defendant 
Steinhardt Partners’ argument that selective waiver should apply to allow 
Steinhardt to assert a privilege as against class plaintiffs with respect to docu-
ments that Steinhardt earlier produced to the SEC.  In so holding, the court 
expressed sympathy for the concern that “the selective waiver doctrine allows 
a party to manipulate use of the privilege through selective assertion,” saying: 

	 The client cannot be permitted to pick and choose among his opponents, 
waiving the privilege for some and resurrecting the claim of confidential-
ity to obstruct others, or to invoke the privilege as to communications 
whose confidentiality he has already compromised for his own benefit.32  

In addition, to rebut the argument that selective waiver should be embraced 
because it fosters cooperation with the government, the court argued that 
“the protection of privilege is not required to encourage compliance with 
SEC requests for cooperation with investigations”33 because corporations 
have ample incentive to cooperate that even they will waive privilege in so 
doing.  Moreover, “[v]oluntary cooperation with government investigations 
may be a laudable activity, but it is hard to understand how such conduct im-
proves the attorney-client relationship.”34  In other words, the court viewed 
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the policy concerns identified in Diversified as inapposite to the objective of 
ensuring open conversation between attorney and client, and therefore insuf-
ficient to justify a selective waiver rule.

	 Notwithstanding the foregoing, In re Steinhardt Partners left open the 
door for the possibility of selective waiver in certain cases: 

	 [W]e decline to adopt a per se rule that all voluntary disclosures to the 
government waive work product protection…. Establishing a rigid rule 
would fail to anticipate situations in which the disclosing party and the 
government may share a common interest in developing legal theories 
and analyzing information, or situations in which the SEC and the dis-
closing party have entered into an explicit agreement that the SEC will 
maintain the confidentiality of the disclosed materials.35

	 Following the foregoing dicta from In re Steinhardt Partners, a number of 
lower courts, particularly in the Second Circuit, have adopted a selective waiver 
doctrine applicable if the producing party and the government have entered into 
a confidentiality agreement limiting disclosure of the materials produced.36  For 
example, in the banking context, in Maruzen Co., Ltd. v. HSBC USA, Inc.,37 the 
Southern District of New York allowed certain defendants (the “Republic Bank 
Defendants”) to avail themselves of the selective waiver doctrine with respect 
to materials disclosed to the SEC, the U.S. Attorney, the CFTC, the FRB, and 
the New York State Banking Department (the “NYSBD”), given that the Re-
public Bank Defendants and the government agencies had previously executed 
confidentiality agreements governing the documents at issue.38  On the other 
hand, a number of courts in the Second Circuit have refused to allow selective 
waiver even in cases in which the government and the producing party entered 
into a confidentiality agreement.39  Further muddying the waters, some courts 
requiring a confidentiality agreement as a requisite to selective waiver have gone 
one step farther, to examine the nature of the confidentiality agreement to de-
termine whether sufficient steps were taken to maintain privacy and restrict 
the government’s use of the materials.40  Under this approach, a confidentiality 
agreement that by its terms fails to adequately restrict the government’s use 
of the material or that, in practice, is loosely followed, may vitiate selective 
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waiver.41  Whereas a confidentiality agreement that restricts the government’s 
dissemination of the information except as required by federal law or in further-
ance of its duties likely will not.42  
	 Finally, a few courts have been more willing to afford selective waiver for 
work product materials.  The Fourth Circuit, for example, recognized selec-
tive waiver for opinion work product, based on its view that opinion work 
product is entitled to the higher level of protection than other privileges and 
protections, and because there is “little danger that a litigant will attempt to 
use a pure mental impression or legal theory as a sword and as a shield.”43  
The D.C. Circuit has recognized selective waiver for work product where 
there was a confidentiality agreement between the disclosing party and the 
agency.44  Other courts, such as the Sixth Circuit, however, have declined to 
apply the selective waiver doctrine even in the work product context.45  
	 In sum, the common law on selective waiver is, as one court aptly stated, 
in a state of “hopeless confusion.”46  Some jurisdictions allow it, some do 
not, and some are unsettled.  Some allow selective waiver for opinion work 
product, but not other privileges.  Of those that embrace the selective waiver 
doctrine, some require a confidentiality agreement and some do not, and 
standards for adequate confidentiality agreements vary.    

The Enactment of Section 1828(x)

	 Starting in 2006, Congress began to consider several alternative mecha-
nisms either to afford selective waiver protection to privileged materials 
shared with the government or to curb the government from exerting undue 
pressure on subjects of governmental scrutiny to disclose privileged materials.  
The approach that Congress ultimately adopted was Section 1828(x), enact-
ed as an amendment to the Federal Deposit Insurance Act (“FDIA”) pursuant 
to the Financial Services Regulatory Relief Act of 2006, which President Bush 
signed on October 13, 2006.  
	 The explanation of Section 1828(x) in the House Report closely tracks 
the statutory language: 

	 This section provides that when a depository institution submits infor-
mation to a Federal, State, or foreign regulator as part of the supervisory 
or regulatory process, the institution does not waive any privilege it may 
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claim with respect to that information as to any person or entity other 
than the regulator to which the information was disclosed.47    

	 The legislative history of Section 1828(x) says little other than the quota-
tion above and thus does not provide significant insight into the purpose and 
function of Section 1828(x), beyond what is already discernable from the face 
of the statute.  
	 Measures that Congress considered, but ultimately did not enact, shed 
light on other possible approaches either to curtail the culture of waiver or 
to mitigate the damage that sharing privileged material with the government 
may cause the privilege holder.  
	 For example, one measure that Congress considered contemporane-
ously with Section 1828(x) was a proposed revision to the Federal Rules of 
Evidence to embrace broadly the selective waiver doctrine.  On January 23, 
2006, the Chairman of the House Judiciary Committee sent a letter to the 
Judicial Conference of the United States — the body authorized to recom-
mend new federal rules of procedure and evidence to be prescribed by the Su-
preme Court,48 subject to congressional review and approval49 — urging the 
Judicial Conference to proceed with a rulemaking that would allow persons 
and entities to cooperate with government agencies by turning over privileged 
information without waiving any privileges as to other parties in subsequent 
litigation.50  In response, the Judicial Conference proposed a new Federal 
Rule of Evidence 502(c),51 setting forth a broad selective waiver rule appli-
cable to all disclosures to federal agencies:  

	 In a federal [or state] proceeding, the disclosure of a communication or 
information protected by the attorney-client privilege or as work product 
— when made for any purpose to a federal office or agency in the course 
of any regulatory, investigative, or enforcement process — does not waive 
the privilege or work product protection in favor of any person or entity 
other than [the] federal agency.52  

	 Subsequently, following a maelstrom of comments largely objecting to 
the proposed implementation of the putative Federal Rule of Evidence 502(c) 
selective waiver doctrine,53 and notwithstanding support for the rule from the 
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SEC and CFTC,54 the Judicial Conference decided not to include the selec-
tive waiver provision in its proposal for the revision of Rule 502(c).55  The 
Judicial Conference concluded that the decision was one better left to Con-
gress, and expressly noted that Congress was considering the selective waiver 
provision that ultimately was enacted as Section 1828(x).56   
	 Another measure that Congress considered contemporaneously with Sec-
tion 1828(x) was a bill that Senator Arlen Specter introduced to eliminate 
altogether the government’s ability to seek privilege waivers:  the Attorney-
Client Privilege Protection Act of 2006.57   It provided in relevant part that 

	 In any Federal investigation or civil or criminal enforcement matter, an 
agent or attorney of the United States shall not — 

	 (1)demand, request or condition treatment on the disclosure by an 
organization, or person affiliated with that organization, of any com-
munication protected by attorney-client privilege or any attorney 
work product.58  

	 The 2006 act was referred to the Senate Judiciary Committee but never 
enacted.59  In contrast to 1828(x) and the contemplated, but rejected, om-
nibus selective waiver proposal in Rule 502(c), the 2006 act was limited to 
enforcement actions and would not have afforded financial institutions any 
protection with regard to materials shared with regulators as part of routine 
regulatory functions and examinations.  Moreover, whereas 1828(x) and the 
proposed Rule 502(c) are premised on the understanding that the govern-
ment will obtain privileged information, and, in light of that understanding, 
seek to protect such materials from third parties, the 2006 act was meant to 
stop the government from seeking and obtaining privileged information in 
the first place.  Thus, the 2006 act, if enacted, would have obviated the need 
for selective waiver provisions, but only in the context of enforcement actions 
and prosecutions.

Interpretation of Section 1828(x)

	 Although there does not yet appear to be any case law addressing the 
proper interpretation of Section 1828(x), the statute’s meaning largely is clear 
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based upon its plain language and the definitions contained in the FDIA.60  
On its face, Section 1828(x) limits the waiver of (1) “any privilege” appli-
cable to (2) “any information” that (3) “any person” submits to (4) “any Fed-
eral banking agency, State bank supervisor, or foreign banking authority” for  
(5) “any purpose” in the course of (6) “any supervisory or regulatory process.”  
	 The term “Federal banking agency” is defined in the FDIA to include 
“the Comptroller of the Currency,…the Board of Governors of the Federal 
Reserve System, or the Federal Deposit Insurance Corporation.”61   The term 
“State bank supervisor” is defined as “any officer, agency, or other entity of 
any State which has primary regulatory authority over State banks or State 
savings associations in such State.”62  The term “foreign banking authority” 
is undefined, but consistent with tenor and purpose of the statute, should 
be interpreted broadly, to include foreign central banks insofar as they are 
functioning as bank supervisors and any other non-U.S. agencies (e.g., the 
Financial Services Authority in the U.K., the Swiss Financial Market Supervi-
sory Authority (“FINMA”) in Switzerland, the Federal Financial Supervisory 
Authority (“BaFin”) in Germany) with regulatory authority over banks.
	 The statute’s repeated use of the word “any” is noteworthy because, as 
the Supreme Court has recognized, “any” is a word that confers an expan-
sive meaning upon any term it precedes.63  Thus, the use of the word “any” 
to modify “privilege” means that selective waiver protection applies not just 
to federal privileges, but also state law privileges.64  In some instances, state 
courts recognize privileges, such as the accountant-client privilege or the self-
critical analysis privilege, that their federal counterparts may not recognize 
or may recognize only in more limited circumstances.65 The conclusion that 
Section 1828(x) affords protection to privileges arising under state law is 
strengthened by the fact that Section 1828(x) covers disclosure to state bank-
ing regulators as well as federal banking regulators.  Congress had good rea-
son to consider carefully whether selective waiver should extend to disclosures 
directed to state regulators, as similar issues were at the same time being de-
bated in the context of the proposed new Federal Rule of Evidence 502(c).66 
Indeed, by the time 1828(x) cleared Congress, the Advisory Committee on 
Evidence Rules had “unanimously agreed that the suggested statutory lan-
guage [in proposed Rule 502(c)] should cover disclosures made to federal 
agencies only,” reasoning “that the federalism issues attendant to controlling 
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disclosures to state agencies are extremely serious.”67  Congress’s decision to 
opt for a broader approach — covering state privileges and agencies — in 
Section 1828(x) was therefore by no means accidental or uninformed.
	 Similarly, the phrase “any privilege” should be interpreted broadly to ex-
tend selective waiver protection not just to attorney-client privilege, but also 
to the work product doctrine.  The word “privilege” is generally used as an 
umbrella term that covers the work product doctrine,68 notwithstanding that 
work product is, technically, a “protection” or a “discovery rule,” rather than a 
“privilege.”69  In any event, relying on a technical distinction to exclude work 
product from the statute’s ambit would be contrary to the plain meaning of 
the word “any.”  
	 Finally, the term “any person” likewise should be interpreted to cover not 
just financial institutions making disclosures of privileged materials, but also 
their employees, officers, directors and shareholders, and any other person 
sharing privileged information with a bank regulator.70    
	 One area that Section 1828(x) does not expressly address is what duties 
regulators have to preserve privileges applicable to documents that have been 
shared with them pursuant to 1828(x), and whether regulators may, without 
violating 1828(x), share materials produced pursuant to Section 1828(x) with 
other government agencies or non-governmental third parties.  
	 Because Section1828(x) was designed to protect information shared 
with the government from third party discovery, it would undermine Section 
1828(x), and therefore would be inappropriate, for bank regulators to share 
privileged materials provided pursuant to Section 1828(x) with any non-gov-
ernmental third parties.  To the extent such information is sought through the 
Freedom of Information Act (the “FOIA”), the bank regulator in possession 
of the privileged materials, in order to best effectuate Section 1828(x), should 
(1) deny production of the information under FOIA Exemption 4 (applica-
ble to any “commercial or financial information obtained from a person and 
privileged”), as well as other applicable FOIA exemptions71 and (2) alert the 
financial institution that produced the privileged materials in sufficient time 
to afford it an opportunity to assert its privilege rights and seek judicial relief, 
if necessary.  The bank regulator also may wish to assert its own rights to pre-
serve the confidentiality of the materials sought to the extent that revealing 
them could reveal the regulator’s own views concerning its internal decision 
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making.72  Similarly, a financial services regulator that receives a subpoena 
directed to it, seeking material protected by Section 1828(x), should both 
refuse production on grounds of privilege and afford the original producing 
party notice in sufficient time for it to intervene with the relevant court and 
move to quash the subpoena.  Although Section 1828(x) does not expressly 
require bank regulators to implement these steps, a duty to undertake such 
reasonable measures to preserve the confidentiality of Section 1828(x) mate-
rial from members of the public can reasonably be inferred from the text and 
objective of the statute.  For similar reasons, bank regulators should, insofar 
as possible, avoid sharing 1828(x) materials with other government agencies 
and prosecutors that are not covered by Section 1828(x) 73 and whose receipt 
of Section 1828(x) materials could therefore result in a privilege waiver.74  
Moreover, the party providing the information would have a legal argument 
under Section 1828(x) — one that should be compelling — that if its regu-
lator shared privileged material in any of the foregoing manners, otherwise 
applicable privileges should not be deemed waived and a court should order 
measures to enforce the non-waiver.
	 Sharing among and between banking regulators who all are under the 
Section 1828(x) umbrella75 is the least problematic scenario for cross-agency 
information exchange of privileged materials produced pursuant to Section 
1828(x), although it still raises some concerns.  The bank regulator that ini-
tially collected the information may have a closer relationship with the fi-
nancial institution that produced it and a better understanding of the facts 
and circumstances than an agency that receives the information secondhand.  
Therefore, the bank regulator that first collected the information may have 
a stronger desire to preserve the information’s confidentiality or may be less 
likely to take information out of context.  Additionally, as written, Section 
1828(x) protects the privilege belonging to a financial institution when the 
financial institution itself shares the privileged material with its regulator, but 
Section 1828(x) does not clearly address the situation in which one bank 
regulator passes the information to another.  In that circumstance, continued 
Section 1828(x) protection would make the most sense — 1828(x) is meant 
to cover all bank regulators and, if the financial institution produced the same 
information a second time to a second bank regulator, Section 1828(x) clearly 
would apply.76  Interpreting 1828(x) to withhold selective waiver protection 
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on materials transferred between different bank regulators all of which are 
covered by Section 1828(x) misses the point of the statute and would elevate 
form over substance.77   

Practical Recommendations for Production of Documents Under Sec-
tion 1828(x)

	 Although Section 1828(x), standing alone, offers strong protections for 
privileged documents disclosed to bank regulators, there nevertheless are sev-
eral steps that banking institutions may wish to consider to better ensure the 
continued confidentiality of privileged materials that they plan to produce to 
the government, i.e., to protect against or minimize the risk of the govern-
ment inadvertently or deliberately sharing such materials with third parties or 
other government agencies.  
	 First, the producing bank should consider requesting that its disclosure be 
made pursuant to a confidentiality agreement with the receiving bank regulator 
that would: (1) acknowledge the disclosing institution’s view that the materi-
als produced are privileged and, if possible, reflect the government’s commit-
ment not to take a contradictory position; (2) contain a provision restricting the 
government from disclosing the information to any private third party absent 
legal compulsion specifically addressing and overriding the applicable privileges 
on an established basis (e.g., the crime-fraud exception to the attorney-client 
privilege), and requiring the government to notify the bank whenever a third 
party has sought disclosure (e.g., pursuant to FOIA, a subpoena, or otherwise), 
so that the bank has an opportunity to object based on 1828(x) and, if appro-
priate, seek judicial relief; and (3) contain certain restrictions on sharing the 
1828(x) information with any other government entities.  
	 In sum, although Section 1828(x) is best fulfilled if the bank regulators, 
on their own initiative, adhere to reasonable restrictions on the dissemina-
tion of 1828(x) materials, financial institutions can benefit from the added 
certainty an express agreement concerning the treatment of 1828(x) materi-
als affords.   An agreement with the government will help ensure that banks 
sharing privileged information will not be exposed to what could be viewed as 
any number of “loopholes” in Section 1828(x) that may allow regulators on 
their own initiative to share privileged information that the selective waiver 
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doctrine would otherwise protect.  
	 Case law provides examples of instances in which bank regulators have 
provided disclosing parties with confidentiality agreements governing the 
treatment of their privileged materials once the banks have shared such ma-
terials with the government, so a bank’s request to memorialize its agreement 
with its regulator on the treatment of privileged information in the 1828(x) 
context would not be unprecedented.78  Nor would such a request be unrea-
sonable, as a confidentiality agreement along the terms described above better 
implements Section 1828(x), and nothing more.   
	 In certain instances, an entity may be disinclined to request, or the bank 
regulator may be unwilling to enter into, such an agreement.  In the event 
that the bank regulator refuses to enter into such an agreement, its stated rea-
sons for so doing may provide the regulated entity with some insight into the 
government’s plans for the 1828(x) information and some sense of the extent 
to which the bank may rely on the regulator to maintain the confidentiality 
of its documents.  If the bank cannot secure a confidentiality agreement but 
still wishes to produce documents pursuant to 1828(x), the bank may wish 
to consider providing its privileged documents pursuant to a cover letter lay-
ing out its understanding of which documents are privileged, its expectation 
that the government will maintain the confidentiality of such documents and 
deny requests from private parties and other agencies not covered by 1828(x) 
for the information, and its expectation that the government will provide it 
with notice and an opportunity to object before sharing the documents pro-
duced with others.  
	 In all instances, documents produced pursuant to 1828(x) should be 
clearly labeled (in addition to any other appropriate stamps) as “privileged” 
and “protected under FDIA § 1828(x),” or similar language to that effect.  

POTENTIAL DEVELOPMENTS IN THE LAW

Improving Section 1828(x)

	 As the discussion above suggests, there are several modest changes that 
could clarify and better effectuate the objectives of Section 1828(x), i.e., en-
suring that privileges that shield materials produced to government regulators 
are waived only as to the intended government recipients.
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	 First, Section 1828(x) should be clarified expressly to explain that fed-
eral banking agencies, state bank supervisors, and foreign banking authori-
ties may share information protected by 1828(x) with one another without 
undermining the selective waiver protection that the statute affords.  Sec-
ond, and conversely, Section 1828(x) should be clarified expressly to prohibit 
federal banking agencies and state bank supervisors from sharing materials 
protected by Section 1828(x) with any government entity that is not covered 
by Section 1828(x), absent compulsory legal process that specifically requires 
the production of materials protected by the attorney-client privilege and/or 
work product doctrine.  
	 Similarly, Section 1828(x) should expressly prohibit a financial servic-
es regulator that receives information protected by Section 1828(x) from 
sharing such information with any private third party, absent compulsory 
process that specifically requires the production of materials protected by 
attorney-client privilege and/or the work product doctrine.  Such a provi-
sion also should make it expressly clear that such materials are exempt from 
production pursuant to FOIA.  Finally, a clarified Section 1828(x) should 
ensure that a financial institution that produces materials pursuant to Section 
1828(x) has an opportunity to intervene to oppose any attempt — whether 
by another government agency not under the 1828(x) umbrella or by a pri-
vate civil party — to pierce privilege and obtain the 1828(x) materials.  One 
way to accomplish this would be to afford the receiving government agency 
standing to assert the producing party’s privilege in the first instance and in-
struct it to do so, require that the receiving government agency provide notice 
to the producing financial institution, and provide the financial institution a 
reasonable grace period to intervene with the courts before any of its materials 
are released pursuant to compulsory process requiring their production.  
	 None of these changes should be particularly controversial, as they merely 
clarify Section 1828(x).   As discussed above, Section 1828(x) already should 
be understood to mean that production by a regulator to a third-party not 
covered by Section 1828(x) does not constitute a waiver, and courts should  
afford any institution aggrieved in that manner with a remedy forbidding any 
effect of the improper production.  That said, spelling out the points above 
would help avoid unnecessary litigation and confusion.  And, even if none 
of the foregoing clarifications were adopted in the 1828(x) context, Congress 
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would do well to consider them if it enacts sister legislation expanding selec-
tive waiver into other contexts.
	 In addition to the foregoing, we advocate that Section 1828(x) be modi-
fied to instruct financial services regulators conducting enforcement actions 
not to seek privileged materials that were created in response to the matters 
giving rise the enforcement action, nor to consider privilege waivers when 
determining how to punish infractions.  Much has been written about the 
growth of the culture of waiver — in which the production of privileged 
materials, particularly internal investigation reports, has become de rigueur 
— and the damage this wreaks upon the ordinary function of the attorney-
client privilege, which is meant to provide a veil to foster frank and open 
communication between attorney and client.79  As written, Section 1828(x) 
does not attempt to curtail the culture of waiver:  it anticipates that bank 
regulators will obtain privileged materials — either in the context of ongoing 
examinations or pursuant to enforcement actions — and works to curtail the 
scope of the ensuing loss of privilege.  But there is no good reason why Sec-
tion 1828(x) should not additionally limit the ability of the bank regulators 
to seek privileged materials and to penalize banks that stand on their rights 
when the bank regulator is conducting an enforcement action.  In the context 
of day-to-day supervision, bank regulators may well argue that they should 
be permitted broader access to privileged materials to help fulfill their man-
date of ensuring the safety and soundness of the banking system.  But once 
the regulator steps into a prosecutorial role by bringing an enforcement ac-
tion, those arguments should yield to the policies favoring the attorney-client 
privilege and work product protections as a means to ensure systemic fairness.  
	 In the context of bank regulators’ examination authority, to help ensure 
that the review of privileged materials, especially in the context of onsite ex-
aminations, is not conducted casually or unnecessarily, Congress also should 
require bank regulators covered by Section 1828(x) to report annually on the 
frequency with which they have reviewed privileged materials during their 
onsite exams, the instances in which regulated entities objected on privilege 
grounds, and how those disputes were resolved.  

Expanding on the Section 1828(x) Model 

	 Based on the modified Section 1828(x) model described above, we urge 
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the expansion of Section 1828(x) to provide selective waiver protection 
to cover the production of privileged materials to certain other regulators 
beyond the bank regulators already listed in 1828(x).   Specifically, those 
regulators that, like the bank regulators already covered by Section 1828(x), 
often investigate the conduct of banks and other financial services institu-
tions should be covered.  Section 1828(x) should be amended to include, at 
a minimum, documents produced to the SEC, the CFTC, OFAC, FinCEN 
and the IRS.  All of these regulators routinely cooperate with bank regulatory 
authorities already covered by Section 1828(x) — i.e., the FRB, the OCC, 
the FDIC, as well as state and foreign bank supervisors — particularly in the 
investigation of, and imposition of penalty and remedial provisions upon, 
financial institutions that have committed or are suspected of committing 
infractions.80  Given the commonplace coordination among these regulators, 
and the trend toward increased inter-agency action,81 it makes sense that these 
agencies should be able freely to share Section 1828(x) information amongst 
one another, without undermining the goal of Section 1828(x).  Doing so 
not only will promote efficient and coordinated law enforcement and regula-
tory efforts, but moreover will help to ensure fair and consistent treatment of 
regulated and supervised entities.  
	 From the perspective of the regulated and supervised parties, such an 
expansion of selective waiver also makes sense. For example, it may put a fi-
nancial institution in an awkward position, to say the least, if it must refuse to 
produce information to one regulator that is not covered by Section 1828(x) 
in order avoid waving its privileges, while at the same time, the financial in-
stitution is freely sharing the same information with another regulator that 
is covered by Section 1828(x).  The regulator who is not covered by Section 
1828(x) might balk at what it perceives as disparate treatment, notwithstand-
ing the underlying statutory justification for it.  Nor, as a practical matter, can 
a financial institution subject to parallel or otherwise interrelated actions by 
multiple regulators enjoy any comfort that the information will not be shared 
amongst them.  In light of that reality, ensuring that the shared documents 
are protected only makes sense.  
	 Another advantage of including within the 1828(x) framework a wider 
range of regulators with congruent duties and overlapping authority is that 
doing so eliminates the uncertainty and inconsistency of selective waiver at 
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common law and provides instead a bright-line rule.  As things currently 
stand, having a clear selective waiver rule for documents produced to bank 
regulators, but a muddled patchwork of common law rules for documents 
produced to other regulators cooperating with the bank regulators, is confus-
ing and may undermine the ability of banks comfortably and openly to share 
documents with bank regulators as 1828(x) was meant to promote.  More-
over, clarity in the rule of law is a hallmark of a mature market that nurtures 
economic growth and commerce.82 
	 Yet another advantage:  as Diversified noted when adopting a selective 
waiver rule, a finding of waiver could “thwart[ ] the developing procedure 
of corporations to employ independent outside counsel to investigate and 
advise them in order to protect stockholders, potential stockholders and cus-
tomers.”83  Expanding the selective waiver tent better facilitates this goal, not 
only for outside counsel (as flagged by Diversified), but for in-house counsel 
as well, and not only for investigations (as flagged by Diversified), but also for 
ongoing regulatory advice, all of which inures to the benefit of stockholders 
and customers.  In today’s world of increased interagency collaboration, it 
is unrealistic to expect that the partial protection of a selective waiver rule 
that only covers bank regulators will be sufficient.  Absent broader selective 
waiver protection, institutions may be chilled for seeking advice of counsel 
that would help them avoid errors and guard against misconduct in the first 
instance, to everyone’s benefit.
	 Finally, it is fair to anticipate the proposed expansion of Section 1828(x) 
would be met with open arms by many of the affected regulators (although 
the proposed companion provision barring waiver requests in the enforce-
ment context, less so).  The SEC, for example, was one of the most promi-
nent advocates of incorporating a selective waiver provision in proposed FRE 
502.84  
	 The IRS also provides a good example of an agency that is currently 
seeking to obtain more information and cooperation from taxpayers, but that 
may face hurdles because of the underlying privilege waiver concerns inherent 
to the information the IRS seeks.  Not long ago, the IRS finalized rules that 
will require large corporate taxpayers to report uncertain tax positions on a 
“Schedule UTP” attached to their returns.85  The IRS says that it is seeking 
this information to increase efficiency in audits, but many taxpayers are con-
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cerned that disclosure of their uncertain positions will effect a broad subject 
matter waiver86 of their underlying workpapers and opinions that support 
their tax treatment of the uncertain positions, and that as a result, they will 
now be required to disclose their work papers and opinions to the IRS and/or 
to any interested third party based on the subject matter waiver.  The IRS has 
attempted to mitigate these concerns by announcing a new policy applicable 
to documentation relating to uncertain tax positions.  Under the new policy, 
the IRS will generally not assert during an examination that the taxpayer has 
waived privilege by disclosing otherwise privileged materials to its indepen-
dent auditor as part of a financial audit.87  While the IRS has recently clarified 
that the policy will continue to apply during certain internal post-audit pro-
cedures such as IRS Appeals, there is still lingering unrest among taxpayers 
because it is uncertain how the policy will apply during litigation, where such 
an assertion of waiver would likely do the most harm.88  Further, the IRS pol-
icy is not binding on any other third parties, including other federal agencies 
such as the DOJ, which represents the United States in tax refund litigation 
actions.  Amending Section 1828(x) as described above, and expanding it to 
the IRS, would largely solve this problem.  The IRS would be able to obtain 
the information it wants on uncertain tax positions, while taxpayers would 
enjoy a selective subject matter waiver exemption that would enable them to 
maintain their privilege — both vis-à-vis the IRS and vis-à-vis unrelated third 
parties — on the underlying work papers and opinions that were not shared 
with the IRS.  
	 In determining whether to expand Section 1828(x) as set forth above, 
several concerns raised by critics of selective waiver bear discussion.
	 First, certain critics, particularly plaintiffs’ attorneys, complain that deny-
ing them access to privileged information by affording defendants the benefit 
of the selective waiver rule, is unfair to them or denies their clients the benefit 
of valuable information in the hands of the government.89  This argument 
lacks merit.  Plaintiffs have no legitimate interest in obtaining privileged in-
formation in the first instance, so they can hardly be heard to complain that a 
rule that continues to deny them access to such information is unfair.  Among 
other things, prosecutorial discretion and the principle of proportionality at 
sentencing serve as checks against misuse of information provided to the gov-
ernment; whereas in the civil arena, plaintiffs’ lawyers have no comparable 
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precepts to guide them.90  Nor is there anything novel or objectionable about 
the concept that the governmental authorities would have access to informa-
tion that private civil plaintiffs do not.91  Examples abound.  Bank examina-
tion materials are routinely kept exclusively to the government.92  Grand jury 
testimony is available to prosecutors but generally is not available to private 
civil plaintiffs.93  This includes testimony that would be privileged (e.g., un-
der the Fifth Amendment), but that is uniquely available to the grand jury 
because the government can compel a waiver (e.g., through the grant of im-
munity) that civil plaintiffs cannot.94

	 Second, another similar criticism is that a producing party should not 
be permitted to use privileged communications as a “sword” (e.g., revealing 
privileged communications to prevail on an argument, such as defense of 
counsel) and then use attorney-client privilege as a “shield,” to prevent an op-
ponent from fully exploring and testing the communications that the party 
put at issue through the adversary process.95  But this argument does not 
make sense as applied to a party that uses its attorney-client material as a 
sword to defend itself against a government investigation, and then attempts 
to shield that information from disclosure in an entirely separate civil pro-
ceeding.  The party to the civil proceeding is not in the unfair position of 
having the attorney-client material being invoked to defeat its claims, while at 
the same time, being unable to discover that material.  If the defendant in the 
civil proceedings actually attempts to use its attorney-client materials to its 
advantage (e.g., arguing against civil liability because “our internal investiga-
tion report found no wrongdoing,” or “the government, after reviewing our 
internal investigation report, concluded there was no wrongdoing,”) then at 
that point, the “sword and shield” argument might be a valid justification for 
finding that privilege was waived.  That, however, is not a problem of selective 
waiver, but of an abusive litigation tactic that can be addressed (by compel-
ling a waiver) if it arises.
	 Third, some argue that allowing selective waiver only encourages the gov-
ernment to demand production of privileged materials, thereby fueling the 
culture of waiver.96  This is a valid concern, and it is why this article recom-
mends that any expansion of Section 1828(x) be coupled with an express 
prohibition against seeking privilege waivers in the enforcement context and 
with safeguards (in the form of a sunshine report) meant to provide oversight 
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of the government’s review of privileged materials in the examination context.
	 Fourth, some courts rejecting adoption of the selective waiver doctrine 
have concluded that selective waiver is unnecessary because subjects of gov-
ernment scrutiny already have ample incentive to cooperate by sharing their 
privileged materials.97  But there is no way to know if this is true absent 
empirical evidence (e.g., a survey of those who have refused to share privi-
leged information with the government due to fear of adverse consequences 
in civil litigation once privilege is waived).  And, even if selective waiver were 
not necessary to persuade regulated or supervised entities to share privileged 
materials with the government, it is certainly the most fair outcome if a party 
is able to obtain legal advice without having to weigh potential adverse civil 
consequences that are irrelevant and may have unwarranted repercussions, 
particularly in cases where the government ultimately gives the entity posi-
tive marks on its examination, or decides that no wrongdoing occurred, or 
determines that no penalty is appropriate.
	 Finally, there is the argument that selective waiver is inconsistent with the 
rationale for the attorney-client privilege because a communication that will 
(or likely may) be shared with the government will not be the type of open 
communication that the attorney-client privilege is meant to promote.  Put 
another way, anticipated disclosure of attorney-client materials — even with 
selective waiver protection — will chill relations between corporations and their 
counsel, because corporate executives will restrain their comments.98  This is a 
real danger that will persist — regardless of whether there is a selective waiver 
doctrine or not — so long as corporations believe that their documents may be 
shared with the government.  The solution, therefore, is not to eliminate selec-
tive waiver, but rather to minimize the sharing of privileged materials with the 
government.  For the reasons set forth above, we do urge appropriate limits on 
the sharing of privileged materials with the government.

CONCLUSION

	 In determining the future of selective waiver, it makes sense to look for 
guidance from the one selective waiver rule Congress has enacted.  Experience 
shows that Section 1828(x) can be improved and expanded.  For the reasons 
set forth above, we urge that Congress do both.
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