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This article examines three issues pertinent to the enforcement of arbitral
subpoenas under FAA § 7:

(1) Does the nature and unique language of § 7 vest federal courts with federal
question jurisdiction?

(2) Can a § 7 action commenced in state court be removed to federal court?

(3) Can a state court dismiss a § 7 action on the ground that federal courts
have exclusive jurisdiction?
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T
he weight of federal judicial authority favors the view that
the plain language of Section 7 of the Federal Arbitration
Act (FAA) does not authorize arbitrators to issue third-party
subpoenas for pre-hearing discovery. The rules of many
alternative dispute resolution services, however, do not
expressly prohibit such subpoenas. Thus, arbitrators regu-

larly issue them, notwithstanding recent federal court decisions refus-
ing to enforce them. Instead, parties are optimistically initiating
enforcement proceedings in state courts, hoping to avoid this federal
court precedent. But can these actions be removed to federal court on
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the ground that Section 7 confers original juris-
diction under the federal question statute, codi-
fied at Section 1331 of Title 28 of the United
States Code? Courts have generally held that
other provisions of the FAA do not create a basis
for so-called “federal question” jurisdiction under
Section 1331.

Although some courts have applied this princi-
ple to Section 7, none have carefully considered
whether the nature and unique language of
Section 7 vest federal courts with this jurisdic-
tion. This article addresses that topic as well as
whether these actions can be removed to federal
court under Section 1441 of Title 28, based on
the text of Section 7 or the “substantial federal
question doctrine.” It also considers whether

state actions may be dismissed because federal
courts have exclusive jurisdiction to consider such
actions.

FAA Enforcement of Arbitral Subpoenas 
An arbitrator’s authority to issue a third-party

subpoena does not include the authority to en -
force that subpoena against a third party. Only a
court can compel a third party to comply with an
arbitral subpoena. That authority resides in
Section 7 of the FAA1 (or a comparable state
statute).2 Section 7 reads in pertinent part:

The arbitrators ... may summon in writing any
person to attend before them or any of them as
a witness and in a proper case to bring with
him or them any book, record, document, or
paper which may be deemed material as evi-
dence in the case.... [I]f any person or persons
so summoned to testify shall refuse or neglect
to obey said summons, upon petition the
United States district court for the district in
which such arbitrators, or a majority of them,
are sitting may compel the attendance of such
person or persons before said arbitrator or
arbitrators....3

The federal circuits are split as to whether
Section 7 authorizes arbitrators to issue subpoe-
nas to third parties to the arbitration for pre-
hearing discovery purposes.4 That being said,
recent federal court decisions have consistently

held that the “straightforward and unambiguous”
text of Section 7 does not authorize arbitrators to
issue these subpoenas.5

Original Jurisdiction of Federal Courts
A federal court’s original jurisdiction is deter-

mined by Section 1331, which provides that the
district courts “have original jurisdiction of all
civil ac tions arising under the Consti tution, laws,
or treaties of the United States.6 A civil action
“arises under” the federal law that creates the
cause of action so federal question jurisdiction
will generally exist if a federal statute creates a
plaintiff’s right to relief.7 Thus, for example, a
civil action under Section 19838 alleging a depri-
vation of rights by a person acting under color of

law invokes a federal court’s original jurisdic -
tion.9

Case law has also established that, in limited
circumstances, original jurisdiction can arise from
a “well pleaded complaint” seeking relief that
“necessarily depends on resolution of a substan-
tial question of federal law.”10 This is sometimes
referred to as the substantial-federal-question
doctrine. As an example, in Ayres v. General
Motors Corp.,11 the 11th Circuit found that the
district court had original jurisdiction to decide
an action brought solely under Georgia’s civil
RICO statute,12 because that statute “depends
upon proving, as necessary predicate acts, a viola-
tion of the federal mail and wire fraud statutes.”
Hence, the resolution of that matter “depend[ed]
en tirely on interpretation of th[ose] federal”
statutes.

The FAA and Original Jurisdiction
Section 7 states, in relevant part, that “upon

petition the United States district court ... may
compel the attendance” of “any person ... sum-
moned to testify” who refuses to voluntarily com-
ply with an arbitral subpoena. This language
seems to give federal courts original jurisdiction
to hear Section 7 petitions. However, the general
rule is that the FAA itself does not confer original
jurisdiction on a district court and that another
basis for federal court jurisdiction must exist, i.e.,
diversity of citizenship or a claim based on anoth-
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Dicta in Moses H. Cone Memorial Hospital established
the general rule that the FAA itself does not confer 

original jurisdiction on a district court and that another
basis for federal court jurisdiction must exist.
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er federal statute. This rule has developed mainly
from dicta in Moses H. Cone Memorial Hospital v.
Mer cury Construction Corp., a 1983 Supreme Court
decision delivered by Justice William Brennan.13

Footnote 32 of that decision states that the
FAA “creates a body of federal substantive law14

establishing and regulating the duty to honor an
agreement to arbitrate, yet it does not create any
independent federal question jurisdiction under
28 U.S.C. § 1331 or otherwise.”15 Justice Brennan
seemed to base this conclusion on the language
of Section 4, which, he noted, “provides for an
order compelling arbitration only when the fed-
eral district court would have jurisdiction over a
suit on the underlying dispute; hence, there must
be diversity of citizenship or some other inde-
pendent basis for federal jurisdiction before the
order can issue.”

Justice Warren E. Burger repeated Brennan’s
conclusion in footnote 9 of Southland Corp. v.
Keating.16 Burger wrote that the conclusion that
the FAA does not create independent federal
question jurisdiction under Section 1331 “seems
implicit in the provisions in [Section] 3 for a stay
by a ‘court in which such suit is pending’ and in
[Section] 4 that enforcement may be ordered by
‘any United States district court which ... would
have jurisdiction under [T]itle 28, in a civil action
or in admiralty of the subject matter of a suit aris-
ing out of the controversy between the parties.’”

Thus, the language of Sections 3 and 4, unlike
other sections of the FAA, literally necessitates
that federal courts have an independent jurisdic-
tional basis to entertain cases arising under those
sections. This point is critical since Section 7
contains no such language, and neither Justice
Brennan nor Justice Burger considered the lan-
guage of Section 7.

Federal courts have consistently applied the
Moses H. Cone/Southland dicta to other FAA provi-
sions (including Section 7) that do not expressly
require an independent basis for jurisdiction, even
though they plainly read as if they confer federal
question jurisdiction on the district court. An
example is the 7th Circuit decision in Amgen, Inc.
v. Kidney Center of Delaware County, Ltd.17 The
appeals court simply concluded that the “interpre-
tation of the FAA” set forth in Moses H. Cone
“establishes that the statute itself does not create
subject matter jurisdiction for independent pro-
ceedings, whether they involve [Section] 4 or
[Section] 7.” The 2nd Circuit reached the same
conclusion in Stolt-Nielsen SA v. Celanese AG, even
while acknowledging that the language of “Sec -
tion 7 does explicitly permit an aggrieved party to
bring a petition before a district court to enforce
an arbitration subpoena.”18 It nevertheless con-

cluded that “there is no reason to find that Sec -
tion 7 does not require an independent basis for
federal court jurisdiction when we have already
found that other provisions of the FAA containing
similar language do.”

Courts that have provided a reason for follow-
ing the dicta in Moses H. Cone and Southland have
mostly cited policy concerns as justification. For
instance, several courts have said that finding fed-
eral question jurisdiction under some sections of
the FAA and not others would be internally
inconsistent, as well as inconsistent with the lim-
ited nature of federal jurisdiction.19 For example,
it might lead to a “drastic change in the scope of
federal court activity.”20 In other words, it might
lead to the filing of more cases.

Parties wishing to enforce arbitral subpoenas
for pre-hearing discovery served on third parties
now readily seek enforcement in state courts. Even
when there is an independent basis for federal
jurisdiction, it would be prudent to do so because
federal courts tend to hold that these subpoenas
are unenforceable under Section 7.21 In this situa-
tion, the party opposing enforcement would natu-
rally like the state court to decline to enforce the
subpoena. If that outcome is unlikely, could that
party remove the case to federal court under
Section 1441 where recent precedent is favorable
on that point, or otherwise seek dismissal?

Grounds for Removal
Section 1441, the removal statute, permits a

defendant to remove a state court action to feder-
al court if the action would fall within the federal
court’s original jurisdiction under Section 1331,
either because federal law creates the cause of
action22 or the plaintiff’s right to relief necessarily
depends on the resolution of a substantial federal
question, i.e., the substantial-federal-question
doctrine.23 Courts generally apply three principles
in deciding whether there is a “substantial” feder-
al question sufficient to confer original jurisdic-
tion on the district court: “(1) the state law claim
must necessarily raise a disputed federal issue; (2)
the federal interest in the issue must be substan-
tial; and (3) the exercise of jurisdiction must not
disturb any congressionally approved balance of
federal and state judicial responsibilities.”24

Exclusive Jurisdiction of Federal Courts
Under the FAA

In Matter of Beck’s Superior Hybrids, a recent
case in Indiana, an arbitration panel sitting in
New York granted a pre-hearing petition by
Monsanto to subpoena Beck’s, an Indiana third
party, to ap pear before a panel member in
Indiana at a preliminary hearing, and bring with
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him certain business records related to its arbitra-
tion claim.25 Because the subpoena called for
Beck’s to appear before a member of the arbitra-
tion panel, it did not suffer from the same defects
as most discovery subpoenas. Recognizing that
Monsanto and its adversary were both Delaware
companies and that there was, thus, no independ-
ent basis for federal jurisdiction, Monsanto filed a
petition to enforce the subpoena in an Indiana
trial court, pursuant to Indiana Trial Rule 28(E).
This rule permits the courts to assist foreign tri-
bunals and litigants in pursuing discovery in
Indiana’s juris diction. The trial court agreed with
Mon santo and ordered Beck’s to comply with the
subpoena.

On appeal, a divided court reversed and re -
manded, holding that federal district courts have

exclusive authority to
enforce arbitral sub-
poenas under Section
7. The court acknowl-
edged that some courts
have found that Sec -
tion 7 requires an in -
dependent jurisdic-
tional basis, but it held
that under Section 7’s
“plain terms,” Con -
gress provided that the
“United States district
court for the district in
which [the] arbitra-
tors” are sitting is the
exclusive forum to en -

force an arbitration subpoena to a third party.26
Thus, the court found that Section 7 preempted
Indiana Trial Rule 28(E). It also distinguished
Section 7 from other provisions of the FAA (such
as Section 4) that, under Supreme Court rulings,
require the application of state substantive law
and therefore provide state and federal courts
with concurrent jurisdiction.

Applying These Principles to Section 7

Plain Language of Section 7

Courts considering whether Section 7 provides
a basis for federal question jurisdiction have
rarely, if ever, begun with the obvious question:
Does Section 7 express an intent by Congress to
grant federal courts original jurisdiction over
actions to enforce third-party subpoenas issued
by arbitrators?27 As several courts have recog-
nized, it arguably does.28 Sec  tion 7’s language
seems unambiguous. It explicitly permits a party
seeking to enforce such subpoenas to “petition
the United States district court for the district in

which such arbitrators, or a majority of them, are
sitting to “compel the attendance of such person
or persons before said arbitrator or arbitrators.”29
Thus, in terms of Section 1331, the right to
enforce an arbitral subpoena certainly appears to
“aris[e] under” one of the “laws ... of the United
States”—Section 7 and only Section 7. Put differ-
ently, Section 7 creates the party’s right to relief,
which is enforcement of the arbitration subpoe-
na. The exercise of jurisdiction in these circum-
stances is generally valid absent statutory direc-
tion to the contrary.30 Restrictive language in
Sections 3 and 4 provide contrary direction, but
there is no such language in Section 7. There is
also no language in the FAA that precludes feder-
al question jurisdiction under its provisions as a
whole. Furthermore, the FAA’s legislative history
ex pressly states that the Act is intended to “pro-
vide[ ] a procedure in the Federal courts” for the
enforcement of arbitration agreements.31

Administrative and Labor Arbitration Sub poenas

Finding that Section 7 grants federal courts
with jurisdiction to enforce arbitral subpoenas
would seem consistent with court decisions that
have found that similar language in other statutes
constitutes a specific grant of federal question
jurisdiction.32 For example, the statute governing
the judicial authority to enforce an administrative
subpoena issued by the Inter national Trade
Commission under Section 333(b) of the Tariff
Act, states:

[I]n case of disobedience to a subp[o]ena[,] the
commission may invoke the aid of any district
... court of the United States in requiring the
attendance and testimony of witnesses and the
production of documentary evidence, and such
court within the jurisdiction of which such
inquiry is carried on may, in case of contumacy
or refusal to obey a subp[o]ena issued to any
corporation or other person, issue an order
requiring such corporation or other person to
appear before the commission....33

True, these are for the purpose of federal
agency investigations, but these agencies, like pri-
vate litigants, only have original jurisdiction to
bring actions in federal court when that jurisdic-
tion is conferred by Congress.34 In addition to
such administrative subpoenas, federal courts
have original jurisdiction to enforce third-party
subpoenas issued by labor arbitrators in arbitra-
tions brought under the Labor Management
Relations Act.35

Policy Concerns. The policy concerns that have
made courts reluctant to deviate from the dicta in
Moses H. Cone and Southland involving Sections 3

Federal judicial
authority favors the
view that FAA Section
7 does not authorize
arbitrators to issue
third-party subpoe-
nas for pre-hearing

discovery.
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and 4 seem overstated and not supported by spe-
cific facts.

First, as noted above, federal district courts
already have federal question jurisdiction to
enforce administrative subpoenas issued by gov-
ernment agencies and subpoenas by labor arbitra-
tors.36

Second, finding that federal district courts have
jurisdiction to enforce private arbitration subpoe-
nas would likely not lead to a “drastic change” in
federal court activity.37 According to the Indiana
appeals court in Beck’s Superior Hybrids, in the 63
years since Section 7 was enacted, “there has not
been a single reported appellate case where a state
court has been involved in an enforcement action
under that law.” Thus, it could be that federal
courts are already entertaining the majority, if not
all, of these actions.

Furthermore, it is not unusual for Con gress to
confer jurisdiction on federal courts under cer-
tain provisions of a statute but not others. For
example, in the Telephone Consumer Protection
Act,38 “Congress drew careful jurisdictional dis-
tinctions” between the various sections—mandat-
ing exclusive federal court jurisdiction over cer-
tain actions brought by states in one section, lim-
iting private rights of action to state courts in
another section and authorizing concurrent juris-
diction to federal and state courts in other sec-
tions.39 Congress may have intended such a juris-
dictional distinction between Section 7 and other
sections of the FAA given the different language
it used in drafting those provisions, the clear lan-
guage of Section 7 and the logical rationale for
encouraging matters under certain sections of the
FAA, like Sections 3 and 4, to be heard in state
courts. As the court explained in Beck’s Superior
Hybrids, because Section 4 requires a court to
interpret a contract to determine if arbitration is
required, which is a substantive question of state
law, “of course the states have jurisdiction over
those issues” absent some underlying basis for
federal question jurisdiction. Section 7, on the
other hand, “requires no application of judicial
power other than the mere enforcement of a sub-
poena” and “[i]n exercising that authority, there
is no risk that the federal judiciary will misapply
the law of the states.”

Substantial-Federal-Question Doctrine

The factors courts use to determine whether
there is a “substantial” federal question40 arguably
favor bestowing original jurisdiction on a federal
court when an action seeking to enforce an arbi-
tration subpoena to a third-party for pre-hearing
discovery is filed in state court and the adversary
seeks to remove it to federal court.41

First, a party’s right to enforce such a subpoe-
na under Section 7 (or a comparable state
statute),42 “necessarily raise[s] a disputed federal
issue” as to whether the text of the statute au -
thorizes arbitrators to issue this discovery.43

Second, federal interest in this issue appears to
be “substantial” for the following reasons:44

(a) The proper construction to be afforded
Section 7’s text is clearly an “important” issue as
it concerns the scope of third-party discovery in
arbitration.45

(b) This issue is not “anomalous or isolated” as
evidenced by the multiple decisions addressing
it.46

(c) A decision concerning the construction of
Section 7 would not be “merely incidental,” but
dispositive of the outcome of an enforcement
action.

Third, there is no
evidence that the exer-
cise of jurisdiction
over these enforce -
ment actions by the
federal court would
not disrupt the “con-
gressionally ap proved
balance of federal and
state judicial responsi-
bilities.” As the Indi -
ana appeals court no -
ted in Beck’s Superior
Hybrids, there are no
state court cases dealing with the en forcement of
arbitral subpoenas.

Exclusive Jurisdiction

Beck’s Superior Hybrids provides an argument
for seeking dismissal of an action to enforce an
arbitral subpoena filed in state court on the
ground that federal courts have exclusive jurisdic-
tion to consider these actions. An enlightened
court may respond to the Indiana court’s reason-
ing.

Conclusion
Convincing a federal or state court to consider

whether the nature and unique language of
Section 7 or the substantial-federal-question doc-
trine provides a basis for original jurisdiction in
federal courts will be a challenge, given the
wealth of authority to the contrary. The latter
argument may be more acceptable to courts
because it does not obviously contravene Moses
H. Cone’s dicta. Nevertheless, the decision in
Beck’s Superior Hybrids provides some hope that
courts may be willing to seriously consider the
argument that Section 7’s text is a clear jurisdic-

An Indiana appeals
court recently held
that federal district
courts have exclusive
authority to enforce
arbitral subpoenas
under Section 7.



ENDNOTES
1 The FAA applies to all arbitrable

transactions “involving commerce,” 9
U.S.C. § 2, a term that the Supreme
Court interprets broadly. Citizens Bank
v. Alafabco, Inc., 539 U.S. 52, 56 (2003). 

2 Life Receivables Trust v. Syndicate
102 at Lloyd’s of London, 549 F.3d 210,
218 (2d Cir. 2008) (“the party seeking
discovery is limited to § 7 as a ve hicle to
enforce the subpoena”); accord Hay
Group v. E.B.S. Acquisi tion Corp., 260
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