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The Young Ones get older: copyright in sound recordings

extended by 20 years

The EU Council has voted to extend the copyright on
sound recordings from 50 to 70 years. This change
marks the culmination of much publicised campaigning
from a number of high-profile musicians and producers.
Known colloquially as “Cliff’s law”, after reportedly
receiving the support of the artist Sir Cliff Richard, the
new EU law will have an impact on performers, record
companies and collecting societies.

The directive also contains provisions for the
remuneration of performers during the additional
20-year period. This includes establishing a central
fund paid for by record companies and administered by
collecting societies. Performers will be able to claim
back their rights after 50 years.

The thinking behind the amendments is that, because
performers begin their careers at a young age, the
existing term of 50 years copyright protection is
insufficient to protect their recordings and
performances for their entire lifetime. This leaves some
performers facing an income shortfall and unable to
object to the unauthorised use of their records and
performances during their lifetime. Copyright in sound
recordings by the Beatles, Cliff Richard and Elvis
Presley, amongst other high-profile artists, were due to
expire over the next few years.

The key changes to copyright law brought about by this
directive are:

- The term of protection for fixations of
performances in sound recordings and sound
recordings themselves will be increased to 70
years from the date of first publishing or
communication to the public.

- At the expiry of 50 years, if the record company
fails to make a record available to the public in
sufficient quantity or does not make it available
to the public in such a way that they may access
it at a time and a place individually chosen by

them (i.e. does not sell records, broadcast or
“narrowcast” the recording), performers may
reclaim the rights in the recording of their
performances by terminating the agreements
assigning them. If this happens, the record
company loses copyright over the records and
the performers are then free to negotiate the
exploitation of the sound recordings for the
additional 20-year copyright period. Performers
must give notice of their intention to reclaim the
rights and the rights holder will have one year in
which to “use it or lose it”. The performer’s right
to terminate cannot be waived.

Performers who assigned their rights for a
one-off fee (such as session musicians), will have
the right to receive an annual income from the
record producer after the 50-year term expires
(i.e. during the extra 20 years). This will
predominantly be funded by record companies,
who will have to put 20% of the income earned
on those records during the 20-year extension
period into a central pot administered and
distributed by collecting societies.

Where performers are instead entitled to receive
recurring payments (i.e. royalties) under the
terms of agreements transferring their rights,
during the additional 20-year period, such
payments will not be subject to deductions for
advance payments nor any contractually agreed
deductions. In other words, the slate is wiped
clean and the clauses relating to deductions
cannot be carried over to the extended period.

The rules on determining the duration of
copyright in works of joint authorship have been
harmonised across the EU. Copyright now
expires 70 years after the death of the last
surviving author of either the music or the lyrics
of the composition.



Whilst the extension of the copyright period for
recordings will be of benefit to both performers and
record companies, there will be a number of
administrative changes that will have to be thought
through, including setting-up and managing the central
fund. Record companies will also need to ensure that
they are adequately exploiting their rights or face losing
them at the expiry of the 50-year term.

The new law will have to be implemented in the UK
and other member states within two years of the
directive entering into force.

In the United States the position is different and
depends on when the record was made. Records
created after 1 January 1978 receive copyright
protection for the life of the performer plus 70 years or,
in the case of works made for hire, the earlier of 95
years from first publication and 120 years from
creation. Copyright in records created before 1 January
1978 can last for 95 years from first publication,
provided that the copyright is renewed after the initial
28-year term for a further 67 years.

If you would like more information about this subject
please contact:

Sarah Byrt

Partner
sbyrt@mayerbrown.com
T: +44 (0)20 3130 3832

Mayer Brown is a global legal services organization advising many of the world’s largest companies, including a significant portion of the
Fortune 100, FTSE 100, DAX and Hang Seng Index companies and more than half of the world’s largest banks. Our legal services include
banking and finance; corporate and securities; litigation and dispute resolution; antitrust and competition; US Supreme Court and appellate
matters; employment and benefits; environmental; financial services regulatory & enforcement; government and global trade; intellectual
property; real estate; tax; restructuring, bankruptcy and insolvency; and wealth management.
OFFICE LOCATIONS AMERICAS: Charlotte, Chicago, Houston, Los Angeles, New York, Palo Alto, Washington DC

ASIA: Bangkok, Beijing, Guangzhou, Hanoi, Ho Chi Minh City, Hong Kong, Shanghai, Singapore

EUROPE: Berlin, Brussels, Cologne, Frankfurt, London, Paris

TAUIL & CHEQUER ADVOGADOS in association with Mayer Brown LLP: Sdo Paulo, Rio de Janeiro

ALLIANCE LAW FIRM: Spain (Ramén & Cajal)
Please visit our web site for comprehensive contact information for all Mayer Brown offices. www.mayerbrown.com

Mayer Brownisagloballegal services organisation comprising legal practices that are separate entities (the Mayer Brown Practices). The Mayer Brown Practices are: Mayer Brown LLP,a limited
liability partnership established in the United States; Mayer Brown International LLP, alimited liability partnership (regulated by the Solicitors Regulation Authority and registered in England and
Wales number OC303359); Mayer Brown JSM,aHongKong partnership,anditsassociated entities in Asia; and Tauil & Chequer Advogados, a Brazilian law partnership with which Mayer Brown is
associated. “Mayer Brown” and the Mayer Brown logo are the trademarks of the individual Mayer Brown Practices in their respective jurisdictions.

©2011. The Mayer Brown Practices. All rights reserved.

0300ipt
September 2011


mailto:sbyrt@mayerbrown.com

