
Let’s be reasonable! Relying on a different reason to dismiss

The recent case of Perry –v- Imperial College 

HealthCare NHS Trust illustrates the standards 

required of an employer who decides to rely on a 

different ground for dismissal at the appeal hearing to 

that relied upon during the initial disciplinary hearing.

The case details

This case involved a midwife who worked for two 

different NHS Trusts, Imperial College and Ealing.  In 

the job she did for Imperial College, Mrs Perry was 

required to undertake home visits.  The job Mrs Perry 

did for Ealing was clinic based.  The jobs did not 

overlap. 

Due to mobility issues, Mrs Perry was signed off sick 

from her Imperial job but was able to continue with the 

Ealing job.  She did not tell Imperial that she was still 

able to do her other job and Imperial only discovered 

this when she was returning to the Imperial job after 

almost a year’s absence on sick pay. 

Imperial dismissed Mrs Perry for gross misconduct on 

the basis that she had defrauded Imperial by remaining 

in her paid employment with Ealing whilst certified 

sick and in receipt of sick pay for the Imperial role.  

Mrs Perry appealed. At the appeal hearing, Imperial 

realised that the initial decision to dismiss Mrs Perry 

on the basis of fraud was unsupportable. Evidence was 

produced to the appeal panel that illustrated it was 

perfectly normal for an employee to undertake two 

different NHS roles at the same time and it was not 

uncommon for an employee to be sick from one role but 

still able to work in the other role. Therefore what had 

happened could not be fraud.  However, the appeal 

panel upheld the dismissal relying on different grounds.  

It argued that Mrs Perry had a duty to tell Imperial that 

she was still able to undertake her role for Ealing even 

though off sick from the Imperial role, suggesting that 

it was commonsense for Mrs Perry to understand that 

she had a contractual duty to tell Imperial this.  This 

would have enabled Imperial to consider redeploying 

her. They decided that Mrs Perry’s failure to tell 

Imperial that she was still working for Ealing 

amounted to deception. 

The Employment Appeal Tribunal found that this new 

finding by the appeal panel did not justify summary 

dismissal. It was not a decision within the range of 

reasonable responses, that could have been taken by 

that employer acting in a reasonable way (the British 

Home Stores –v- Burchell test). The EAT felt that 

dismissal was not a reasonable sanction. It is interesting 

that the Tribunal had found that Mrs Perry was not 

dishonest and that she had genuinely believed, having 

considered her Contract of Employment, that she had no 

duty to tell Imperial that she was still working for 

Ealing.  This may have swayed the EAT in deciding 

whether there had been any attempt to deceive Imperial.  

What does this mean in practice?

This case emphasises the key elements of the test for 

unfair dismissal: 

Follow a fair procedure.•	

For any dismissal, an employer must be able to show 

that it followed a fair procedure. This is particularly 

important, and must be apparent, on a dismissal for 

gross misconduct.  The fair procedure should include a 

full investigation.  The letter inviting the employee to 

the disciplinary hearing must clearly set out the 

allegations that are being made, the evidence which the 

investigation has shown in relation to those allegations, 

the possible outcomes of the disciplinary hearing and 

the right to be accompanied.  

Legal Update
September 2011



Mayer Brown is a global legal services organization advising many of the world’s largest companies, including a significant portion of the 
Fortune 100, FTSE 100, DAX and Hang Seng Index companies and more than half of the world’s largest banks. Our legal services include 
banking and finance; corporate and securities; litigation and dispute resolution; antitrust and competition; US Supreme Court and appellate 
matters; employment and benefits; environmental; financial services regulatory & enforcement; government and global trade; intellectual 
property; real estate; tax; restructuring, bankruptcy and insolvency; and wealth management.

OFFICE LOCATIONS AMERICAS: Charlotte, Chicago, Houston, Los Angeles, New York, Palo Alto, Washington DC 
 ASIA: Bangkok, Beijing, Guangzhou, Hanoi, Ho Chi Minh City, Hong Kong, Shanghai, Singapore 
 EUROPE: Berlin, Brussels, Cologne, Frankfurt, London, Paris
 TAUIL & CHEQUER ADVOGADOS in association with Mayer Brown LLP: São Paulo, Rio de Janeiro
 ALLIANCE LAW FIRM: Spain (Ramón & Cajal)
Please visit our web site for comprehensive contact information for all Mayer Brown offices. www.mayerbrown.com
Mayer Brown is a global legal services organisation comprising legal practices that are separate entities (the Mayer Brown Practices). The Mayer Brown Practices are: Mayer Brown LLP, a limited 
liability partnership established in the United States; Mayer Brown International LLP, a limited liability partnership (regulated by the Solicitors Regulation Authority and registered in England and 
Wales number OC 303359); Mayer Brown JSM, a Hong Kong partnership, and its associated entities in Asia; and Tauil & Chequer Advogados, a Brazilian law partnership with which Mayer Brown is 
associated. “Mayer Brown” and the Mayer Brown logo are the trademarks of the individual Mayer Brown Practices in their respective jurisdictions.

© 2011. The Mayer Brown Practices. All rights reserved. 

XXXX
0353emp

September  2011

Act reasonably •	

The employer must be able to show that it has acted 

reasonably in the decision it has reached and that its 

decision is within the range of reasonable responses.  

This emphasises the need for the minutes of a disciplin-

ary hearing, be it at the initial hearing or at any appeal, 

to set out clearly the allegations that are being consid-

ered, the evidence in support of those allegations and 

the employee’s response.  The decision letter which will 

follow the disciplinary hearing must also set out clearly 

the allegations, the evidence and employee’s response.  

The letter must also explain why the employer reached 

the decision it did.    

This case involves the employer relying upon a different 

decision to dismiss an employee at the appeal hearing 

to that relied upon at the initial disciplinary hearing.  

This case does not mean that it is impossible to rely 

upon a different decision at the appeal hearing.  

However, beware! A different reason could only be 

relied upon if the employees has notice of the new 

allegation  and has been given an opportunity to 

respond to that new allegation.  It may involve the 

employer in further investigation before reaching a 

decision.  Furthermore, if the new reason is the only 

reason relied upon in the dismissal, the employee 

should be allowed a further right of appeal. 
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