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UK Bribery Act: Delay to implementation
It has been widely reported that implementation of the
Bribery Act, which had been due to come into force in
April this year, is to be postponed. The reason is that
explanatory guidance to be issued by the Ministry of
Justice is not yet ready. The awaited guidance relates to
compliance procedures. One innovation of the Act is a
corporate offence of, failing to prevent bribery by
persons performing services on your behalf. The only
available defence for an organisation charged with this
corporate offence is to show that it had adequate
compliance procedures in place to prevent such an
occurrence.
The Act requires the Secretary of State to publish
guidance on what may constitute such procedures. The
Ministry of Justice has consulted upon draft guidance
built around high level principles. This attracted
widespread calls for additional practical detail but also
for better guidance on key aspects of the operation of
the Act, such as the impact upon corporate hospitality,
facilitation payments and gifts.
Justice Secretary Ken Clarke has reaffirmed the
promise of the previous government that there will be
three month grace period following the publication of
the “adequate procedures” guidance before the Act is
brought into force. Given that the final guidance on
adequate procedures has not been issued by the end of
January this inevitably means that the target
implementation date of April 2011 cannot be met.
The Ministry of Justice has not committed to a date
when the delayed guidance will be issued but has
indicated that it will release new details on the
legislation “in due course”. Due to this delay, the
implementation of the Act will be postponed beyond
April 2011 and not before May 2011, at the earliest. We
understand that the delay is to enable the government
to deliver what industry have requested, better practical
detail on operation of the Act to meet expressed
concerns. We understand that this will be achieved by
reading the Ministry of Justice guidance, when issued,

together with guidance in preparation by the Serious
Fraud Office and Director of Public Prosecutions. The
latter guidance is to address how prosecutors will
approach the new offences under the Act, including the
corporate offence of failing to prevent bribery. We
understand that the delay will enable these streams of
guidance to be better coordinated into a comprehensive
overall picture.
Though the delay has drawn criticism from numerous
observers and interested parties, including the
Organisation for Economic Cooperation and
Development’s anti-bribery unit, Transparency
International and CBI, it is our view that if the result of
the delay is more comprehensive guidance when it is
finally issued, then this is to the good of all Companies
should not use the delay as a reason to postpone work
on considering and developing anti-corruption policies
and procedures. The core Principles and draft text in
the current Ministry of Justice guidance are unlikely to
be changed, merely expanded upon. The Act itself is
not anticipated to change. For business operating from
multiple global centres or with links to high risk
geographies it would be very challenging to seek to
develop and implement procedures in the space of three
months’ from the time the final guidance is issued. The
starting point for any business must be a comprehensive
and tailored root and branch assessment of risks facing
that business and appraisal of the existing control
framework. That work should proceed expeditiously.
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