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Practice of Mediation and Conflict Resolution in France

fì<>r sevcral months in lìrance, wc havc seen a clramatic acceleratiou in thc

interest o[ governrnents, institutions, and vatiotls and diverse ecouomic

actors with fespcct to the use of rnecliation. 'I'he Guinchatcl report,

followed by the Darrois report, both aclvocating the usc of rnediation in

I.iurope,werepublislredbytheEutopeatrl)irectiveofNfay2l',2008,
sirrce thcn rve have secn â greât ernefgencc of mediation centers iu

France, including thc cMAP Q)aris lvlediation and.¡\rbitration center) as

well as internationally, including the ICC. 'Ihc largest I'rencll cornpanics

have signed the clvf¡\P rnediation charter. 'lhete has nlso been an

initiaúve on the part of lvfr. Nlagenclic, frirst Presidcnt of thc court of

.Appeal of Pads, rvho wants to develop mecliation ifr tl'rat court. It seems

thaì atdndes have changcd; pethaps we are on the verge of a nerv level

of civilization rhat will enable us to l>etter ncgoúate tnany isstres,

inclucling peace. lvlaybe one day wc cân say, "we are all mcdiators!"'Ihen

mecliation will be in its golden agc'

,I'he following âfe some key points regarcling the ttse of mediation in

þ-rance:

1. In France, mediation is regarcled âs â Prâctice implernentecl in order to

put ân e¡rd to conflict. It rnay in the first instance be a iudicial tnediation,

orderecl by a judge after obtaining the agfeement of the parties' Äs such, it

is regulated by a Law of February 8, 1995 implemented lry l)ecree No' 96-

6SZ ãf ¡uty ZZ,lgg1,codified in articles 131-1 to 131.-1,5 of thc French Civil

Procedure Code.

Secondly, it may be "couveutional" rvhen the parties havc agreecl to includc

rnediation clauses in their contracts whose absolute efltciency has been

recoguized by several iudgments of the Suprcme Court' including the

nor.Ll" decisi<¡n of the mixed chamber of ltebnrary 7+,2003'

In all cases, there must be strict conclitions on botl'r the mediation Process'

which needs to remain completely conficlential, as well as tl're quality of the

mediator who is to be appointed. The mediator must ât all tirnes retnain a

neutral, independent parry, well versed in mediation, and able to facilitate,
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frame, and direct the exchanges betwcen the clisputing parties so they âre

able to reaih an amicaltlc outcolne.

2. r\nyone can be a mecliator, prrovide<J he or she is trainecl in rvhat rve

might call thc "ârt" of rnediat-ion. I-Iorvever, thcre is no particular
qualiltcation or comptrls<>ry uaining needecl to practice as a casual or full-
tirne mediator on French territory. 'Ihis rnay secm contradictory with
respcct to the requirecl trairring as stipulated by the f:,)uro¡rean l)ircctive of
Nfay 21, 2008, which will soon regulate the use of the title of msdln¡et-
rvhich is a good thing, if one wânts t<¡ rcduce the risk of selccting
r.rnqtralifiecl mediators whose incom¡>etence is h¿rmful t<¡ those u'ho rcsort
to the process. i\s such, it is good to remind all canclidates for rnecliation

that a tìrediator is rrot ân expeft, an arl¡iu'ator, a rr¡agistratc, a forrner
magistrate, a larvycr, or cven a specialist in the subjcct matter in clispute.

lìathcr, a mediat<¡r is a mediator-i.e., an cxpert in mediatiou ancl its
original and complex tcchniques. 'l'hcrcfore, whatever his past, his

qualificatiorrs, awards, and clistinctions, what mâtters is fris abiliry to l¡e a

mecliator by maliing a total abstracti<¡n of any othcr of l'ris past or ct¡rrcrìt
professional "lives." 'l-hose who must appoint a mediator-judges, or
litigants assisted by their larvyers-should take this basic principlc into
âccoÌrnt in order for tlre mediation to sr.¡ccecd. Beyond the mediator's
training, his or her personalirl , talent, charisma, and above all, benevolcnce,
rnr¡st be the forcmost consiclerations.

3. lvfccliation is seen as a quick and incxpensive process. For exarnple, most
lalge cotnrnercial clisputes can be settlcd promptly, within a range of time
lasting from several days to several mouths, for ¡ total mediatic¡n periocl of
l>chveen twenry and one hundrecl hours. 'I'hc sarnc business casc hearcl in
circuit coutt wotrld take several )'ears ancl requirc firâny more hor¡rs of
work. Waging war is far more costly than negotiating peace. Quite nghtly,
the merits of mediation lrave been grcatly praised: it is non-aggressivc,
prornpt, sirnplistic, less costly, and conficlential, and offers flexiblc, railor-
made soluti<¡ns to adclress each sin¡adon.

We often hear that mecliation is aclopted in cases u'hcte there is a

"collaboration" between the parties who, once tlre clispute is resolvecl, are

solnchow "condernncd to livc togethcr." I-lowever, our experience shows that
all cascs can be resolved in mediation. Frirst, in general, ancl partictrlarþ in the
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economic wofld, there inevital>ly erists a place for discussion, negotiation, and

frncling an agreement through thc use of rational speech, not writing. All

woddwide econonic disputes at'e thefefore Potentially subiect to mediation'

'lo be mofe specific, we can aclvocate tþe use of mediation in the following

situations:

o Past or future cooperation. In this regârd, the non-aggressiveness

of the mcdiation process will be beneficial'

. Compânies routinely comPeting in the same market' In this case'

the non-aggressiveness, promPtness' and reduction of costs implied

by mediatiån will l¡e be'eficial berween two or several companies

that would have otherwise engagecl in multiplied litigation.

o Risk of clisparaging the reputâtion and image of the parties in a

pârticular sectof of activiry. As such, individuals or companies who

wish to presen¡e their reputation and image will appreciate the

absolute conFrdentiality of mediation.

o Particularly complex disputes. f'he more complex the case, the

more noticeable it is how simplistic the mediation process is in

rcrms of orality, fluicliry, confidentiality of infortnation, and

providing tailored-rnade Processes.

o If either of the parties is foreign, and no arbitration clatrse is

providecl. Mediatign avoids issues such as conflict of jurisdiction,

conflict of law, ancl the feluctânce to plead before a foreign iudge

suspected of PartialitY or bias.

4. Ià theory, mediation seems very simple. It is likc a good recipe' In a

comfortable and neutral foom, the pârties involved-i.e., those rvho are

able to make a decision to settle-ask their lawyers to accomPany them,

since their presence is indispensable. only lawyers can indeed usefully

advise them to choose the best solutions, in comparison to wltat the courts

may have decided, and negotiate their best interests'

I.Iowever, u/e mr¡st remcmber that me<Jiation is primarily about concerr¡ed

parties who can speak or expfess themselves and not the lawyers who plead

iin f^.r, lawyers do not plead anymore, they negotiate)' It is indeed a rare

oppoftunity that the juclicial or arbitral conflict Process never offers ât any

tii"". Si-piy put, the pârties are allowed to express themselves by observing
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an abs<¡lute rule: in mediation, no one intcrnrpts the other parry. Other
mediation n¡lcs include:

o f)o not be afraid of conflict: aclclress it, cliscuss it, and make the
paties agree on their disagreement.

o I-æt the palties talk about their vision of the case, their moods, their
discomfcrrt, thcir anger', and then let them discuss dreir plans ancl

wishes.

o Place the parties and law1,s¡5 under the supervision and authoriry of
the mediator, the guarântor of the integrity and dþity of the
mediation process. After the forcc of the first exchanges of Frre, let
things cool down, and then allow the mediator to put the parties in
a positiorr to foresee their agreement. When emotiorìs calm dorvn
and give \r/ay to rationality, it becomes possible to construct and
accept an agreement.

5. 'l-he mediator is a gride. I-Ie has exceprionâl bchavi<ír, different from the
everyday person. He is capable of saying things we never say in everyday life.
I'Ie reacts as people never ustrally reâct. Therein lies the art of the mediator.

'fhe essential techniques <¡f mediati<¡n are active listening and rephrasing
open questions that put into perspective and mirror the topics. Ileyond
having exceptional listening skills and curiosity, the mediator sl'rould above all
rcfrain from objecting, giving an opinion, or passing any judgment In other
words, the mediator mt¡st listen sympâthetically, question, guicle, understand,
and sho'u¡ that he does so without ever accepting defending or objecting-all
with the necessarry dose of benevolent encrgy and steadfastness needed to
move the parties toward thcir solution. 'Ihe rnediator is really the ideal man
or woman. 'l'hat is why thc ideal mediator does not exist. An ideal mediator
possesses the invisible hand of ,\dam Smith, the majesty of Socrates, and the
curiosity of Inspector Colombo. Tb avoid losing one's head in tlre tempest of
the process, the single motto of the rnediator should be: 'Will I be part of the
problem or pârt of the solution?"

Arbitration Trends in France

Arbitration is generally associated with certain countries, and firance
generally tops the ranks. 'f'hcre are lnany reasons f<¡r this perception,
inclucling historical, facrual or, more importantly, legal.
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international arbitratio¡r submissions and awards. Last btrt not least, lnany
cxcellent universitics in Paris and outsidc tl're capitnl city ¡1,rr, excellcnt
arbitration progrâms f<-¡r sruclents and fìrst-class research ccnters with
atl¡itration-sawy practitioncrs. In short, these fcatures contribute highly
to the irnportance of fìrance as a soÌrtce of scholady thinking and writing
in arbitration.

Pcdraps the rnost important fcarure of l'irance as it rclates to arbitration
remains in the attractivcness of l"rcnch arl>itration law and the strong pro-
arbitration positions of Frcnch courts in arbitration rnatters.

fìrance's current arbiuatjon law, gcnerall)' consiclered one of thc rnost
favorable to arbitmtion, dates back to a 1981 f)ecree, which today fonns
part of the French coclc of civil Procedure (i\rricles 1442 to 1507). I)cspite
the fact that it was enacted almost thirty years ago, the French arbitr.ation
law rernains one of the rnost liberal arl¡itrati<¡n laws. Generally, the primacy
of the parties' âgreemcnt and their autonomy in rnany respccts is protected
and given a driving role in tl'rc proceeclings.

lìrenclr corlrts, particularly rhe 'l ère chanbre c of tl'rc Paris court of i\1>peals

whicl'r rules on most arbitration related mîtte(s, have also playecl their part
in favoting arbitration proceedings ancl li'riting as much as possiblc any
juclicial intervention in the arbitral process. ,Às long as a¡r arbitration
agreement exists and is þrinø .fade vahd, Fr,ench coL¡rts have consistcntly
applied the pdnciple of tvmþetenæ-tvmþetenæ, providing excellent
predictability for parties to arbitration agreements that thcir dccision to
have arbitrators decide their dispute will be rcspected. French courts thus
strictly respect the arbitrators' prececlence to determine thc existence and
extent of their jtrrisdiction and their nbiliry to concluct tl,e proceedings ancl
ultirnately rule on the dispute. As to potential annullnent at the seat of the
arbitration, lirench law onll' allows five limitecl grotrnds for annulnent,
which arc applied very strictly.

It would be impossiblc to even atteff¡pt to summarize fìrench larv
provisions on arbitration or the dozens of founding cases rendcrecl by
Ftench courts. It is pcrhaps easier to isolate certain reccnt câses or
principles that have an important bearing for current arbitration "Lrsers,"

fìrance has been secn by mâny as being at the forefront of arbitrauon

bec¿nse of the locati<¡r', oi,h" headqtrartcrs of the Internatioual Chamber of

cornmerce (ICC) in Paris since 1923. The ICC's Inrcrnati<¡nal court of

r\dritration has adrninistetccl thousancls of arbitration cases on the basis of

the ICC Rules, one of the most ¡ropular set of rules in international

arbitration. In 2010, thc ICC',s cascloacl rcacl-recl more than 1,400 pending

arbitrations (out of more than 16,000 cases), making the ICC lìu¡les one of

thc most tested set of arbitration rules. fìrance has consistetltly been

selcctecl as the most popular seat of arbitrations conclucted undcr tl're ICC

Rules, al.¡eacl of Switzcriand, the Unitecl ldng¿orn, the Unite¿ Statcs, and

Germany, In the Pâst fouf ycars, tl.re numl¡er of ICC arbitratjons in lirancc

totalcd 410 cases, as opposcd to switzedand with 407 cases, and the unitcd

I(ngdom witl'r 221 cases.

,l'he ICC's presence in Paris certair,ly contributed to the clevelopmcnt of

efficie¡t services requirecl in parallel rvith arbitratiorr proceeclings, thus

contributing to the attractiveness of France as a legal seat of arbitration' as

will be fruther devclopccl in this chapter. Paris, in particular, boasts

excellent infrastructure for arbitration practitioners, whethet in terms of

accessillilirl,fromvariotrsPartsoftlreworld,oravailalriliryofexcellent
translation, transcril:tion, stenographical, and other hearing facilities' 'I'he

esrablishment in 2008 of the ICC Ilearing center in Paris is yet another

testimony of the strengrh of arbitration in lirauce. organizing arbitration

hearings in Paris is tl.rerefore a familiar task, carried out in hundre<Js of cases

in the past few years alone.

N{ore importantly, the strength o[ tl'¡e arbitration practice in firance

dcrives from the importance of the legal community investcd in

inrernarional arbitration matrefs. I(nowledgeable and expcrienced

practitioners are found âmong larvyers' larv professors, judgcs' and in-

house counsels in Paris and elservhcre in France. Sevcral internationally

renownecl bo<Jies composecl of prominent adlitration specialists afe âcti\¡e

in fìrance such as the Centre Jranpù de l'urhihage (CFÀ) and the In¡lital de

l'arbitrage inlernational (IAI). Ärbitration rvritings and cases also feature

lrighly in t1.,. rnain general French law reviews such as the Dal/07, the

¡rlriritorrro, 
páriocliqae, the GaYeÍte du Palcti¡ aucl others. Several high-quality

iegal publications dedicated to arbitration such as the lleuue de I'arbitraSe

o.,¿ it " Jourual clu clroit internaÍional are als<-r available and cited in
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whether parties or counsels. In' this context, we chose to develop the

French view on the following fearures of arbitration:

o That parties choosing to refer thcir disputes to arbitration shot¡ld

not be forced to âpPeü bcfore French Courts despite the

arbitration clause.

o 'Ihat parties choosing to refer their disputes to arbitration are not

for.eå to [tigate the matter once mote beforc French Courts after

the award is renderecl.

oThatpartieschoosingtorefertheirdisputestoarbitrationcan
nevertheless .o.tnt on the control of French Courts to safeguarcl

fundamental rules of duc Process'

o That parties choosing to refer their disputes to arl¡itration cânnot

avoid certain mandatory French rules on bankruptcy'

1. That parties choosing to refer theit disputes to arbiüation afe not

forced tå ütigate before French Courts despite the arbitration clause.

The parties'undertaking to respect their own choice to fesoft to arbitration

fo, *y dispute under their contrâct is a cornerstone of lrrench arbitratiou

law. French courts consistently apply this principle, known as úte"ne¿atiue

,frrt of c0mþe¡encv+0mþeleilce," without which there can be no predictable

arbitration regime.

one recent example of the strict application of the French court's refirsal

to hear a claim from parties that had agreed to arbitration in the presence of

a prina facie valid arbitrarion clause is given in the decision of June 7 ' 2006

by the Frerrrh coar of casvtior in copnpriété Møritine Jules Veme u- American

Brnorofshippin¿.(Civ.1ère,7juin2006,Copropriétémaritime.JulesVerne
et autres v. société .f¡RS Aneri,.an burcaa of thippin¿ et auhe, Bull. civ. I, no

937.) In this irnportanr <lccision, the highest Ilrench iuriscliction confumed

in siro,rg terms the rule oF priority of arbitrators over national courts to

determine their competence. This is true in all cases save for the "manifesl

tullitjÌ, or ,,inapplimbilir¡l' of tl're arbitration agreeffIent. As such, the

thresholcl applied by French Courts is extremely high and, in practice' they

clo intewene extremely rarely if thete is an arbitration âgreement. This

attitude is one of the most important guafantees for those that rely on

arbitration that their willingness to stây arvay from national courts, for
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reâsons of their own, will be respected save for profound dcfects in the
arbitration agreement (as 'nvould be the case if the dispute may not be

subject to arbitration under Frerrch law). However, this should not and does

rìot ffìeân that llrench Courts are neuer involved in disputes based on
arbitration agreements. 'lhey can become involved, albeit in 

^ 
very limited

manner, once the award is rendered, at tlìe recognition, enforcement, or
annulment stage.

2.That parties choosing to refer their disputes to arbitration obtain a
final awatd that can hardly ever be reviewed before French Coutts
aftet the awatd is rendered.

French arbitration recognizes the fundamental principles that arbitration
awards mâ)' be set aside ât the scat of tl"re ad¡itration on certain limited
grounds, inclucling <¡n the ground of contradiction with the French
conception of international public policy. This review also applies on
limitecl grounds for foreþ arbitral awards whcise recognition or
enforcement is sought in France. In this context, the main concern of
paties to arbitration provisions is that the interprctation and application of
the principles of "international public policy" can greatly differ from one
countr] to another, ranging fr<¡m a very nal'row to an extrefi¡ely wicle

conception. For example, it would be particulady alarming if national courts
cor¡ld essentially act as an appeal body after the arbitration process.

Fortunately, French Courts have never held such a vicw and carry out the

"lightesd' possible review of arbitral awards. In France, when it comes to
assessing the compliance of adritral awards with international public policy,
this latter corlcept is construed very restrictively. This is seen as yet another
guarantee âs to the "Frnaliry" of arbitral awards and the predictability of the
judicial system in which they would be recognized and enforced.

T'he attitude of French corlrts on this issue was recently confirmed in a

decisiotr by the French Cour de Cassation of June 4,2008 in the matter of
So¿iété SNF .9A.1 a. Sodéré Cj'tec Indu¡trie¡ BV. (Civ.lère, 4 juin 2008, Société

SNF, Si\S v. Société Cytec industries BV, Bull. Civ. I, n" 680.) This matrer
involved complex issues of compatibiliry of an arbitral award with the
provisions of ll)uropean Law, and notably of the IIC Treaty ancl alleged

violatic¡ns of European antjtrust laws by the arbitrators. T'he losing side in
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the arbitration thus challenged the awatd as being incompatil>le rvith lìrench

international public policy. In confirming a clecision by the Paris Court of
Äppeal, the Coar de cassation ruled that, uuhen it cnneJ l0 lhe uiolation of

international public orcler, (...) tbe tvntrul [of the lìrench nurt¡ a¡ rcgarù tlte

nnpatibilit1 oJ'the rolution of an atuatd vith wch public orderJ is linited to a manifbt,

actual ancl Eetifc aiotation." By deciding to restrict the conttol of an alleged

violation of intetnational public order by an international arbitration awarcl

to those violations that are maniJbt, actttal, utd lpeqfìc,l?rance's highest coultt

adopted an extremel)' narrow mandate, thus couFrming the extent of its

respect for international arbitration. 'I'his is a further assufance given to

parties in international arbitration proceedings that the resulting awatd rvill

not be set aside in fìtance and will be recognized and enforced, save for

excep tional circutnstances.

3. That pafties choosing to refer their disputes to arbitration can

nevertheless count on the contfol of French Courts to safeguard

fundamental rules of due Process.

The very flexitrle attitude of F'rench Courts toward adritratiou certainly does

not tnean that funclarnental principles of due Process âre not safeguarded.

Quite to the contrary, French Courts have recentl)' adoPted strict views on

this matter.

on February 12, 2009, the Paris court of Appeals rendered an inrPoftânt

decision concerning the recluirements of independence ancl irnpartiality of
arbitrators in an ail¡itration seatecl in France. (Paris, '1.2 fêvt. 2009, n"

07/22164, SÂJ&P Avax c/ Sté 1'ecnimont, Iìev. arb. 2009. 186, note'1"

Clay.) The Court em¡'rhasized the adritrators' dugv to disclose any fact or

circumstance that tnay affect tl'rei¡ independence, and impartiality continued

throughout the arbittation proceedings.

The case stemmed out of a request for the annulment of a partial ICC

arbitral award brought by the Greek company J&P Avax S.A. (,{,vax) against

the ltalian company Société Tecnimont SPÂ, (Iecnimont). T'ecnimont had

concluded a subcontracting agreement with Âvax for the construction of a
factory located in Greece. A dispute afose befween the parties, and

'Iccnirnont instituted ICC arbitral proceedings in Paris Pufsuant to an

arbitral clause in the subcontract âgfeement. Each party nominated an
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arbitrator, ancl the chairman of the arbitral tribt¡nal was nominatecl l>y the
pamy-appointed arbitrators. ¡\ parriâl awarcl was subsec¡uently r.enderecl by
the arbitral tribunal on f)eceml>e r 10, 2007 .

.A,vax brought annulment proceeclings in lìrance against this partial as'ard
clairning breach c¡f Ârticle 7502 2o of the French code of civil proce<Iurc,

which provides that annuhnent of an arbitml awarcl ma1' be rcc¡uestecl if the
arbitral tribunal had bcen improper\' composed. In particulaq Avax
asserted tlrat the chairman of the arbitral tribr.rnal, a well-known arbitrator
frorn a latgc intcrnation¿l law firm, failecl to ftrlFrll his obligation to reveâl
circr¡rnstances tlìât could affect his independcnce due to thc naturc of the
links existing betwcen his law firm ancl'I'ecnimont.

¡\vax indicated that in his declaration of indepenclence on octobcr 30,
2002, the chairman of the atbitral tril¡u'al was reqtrired to revcal any
associations existing between his law firtn and T'ecnirnont, incltrcling
'I'ecnimont's pârent compârìy and subsidiaries. Aval arguecl that rhe
chairman had failed to disclose that his law firm advised'I'ecnirnont's parellt
compân)¡, Eclison, throughour 2002 and kept it as a clienr until 2005. 'I'hus,

when the arbitrator was appointed chainrran of the arbitral rdbunal,
ï'ecnir¡ont's parent company wâs still a client of his larv firm. Several other
ditect or indirect relations betrveen thc chairman's Frm and'fecnirnont ovcr
the years were also revcalecl.

Avax argued that the chairman haci failed to cornply with his cruty of
independcncc becar¡se of the numerous associations over the cor¡rse of the
arbitration betwecn his law finn and 'recnimont, T'ecnimont's parenr
cornpanies, ancl f'ecnimont's wholly-owned subsidiary.

In rebuttal, Tecnimont argued that annuhnent proceedings rverc not
admissil¡le by the cot¡rt because I rcqr¡est for the clis¡nissal of the chairman
filed with the ICC on September '1.4, 2007 had been cleclared l¡arrcd.
Tecnimont also argued that the annt¡lment proceedings ûìusr l)e rejected
because the chairman clid not fail to fulfill his disclosurc obligations anclhad
fulfilled his oblþaúon of independence.

TI're Paris court of Appcals notecl that an arbitrator rnust reveal to the
patties all circumstances that cor.rlcl affect his juclgrnent ancl coulcl insrill a

lensonablc doubt in a parry's mincl as to tlìe ad¡itraror's irnpartialiry and
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trillrnal, thc arbitral tribunal had bccn irnpropcrly cornposed, leacling to the
cotrrt's annr¡lment of the partial arbitral awarcl of l)eccmbcr 10,2007 .

'I'hc l)aris Court of Appcals' decisi<xr clemonstrâtes thc importancc of
coutinuous ancl stt'ict co¡rflict checks by arbitrators tl.rrougl.rout the arl¡itratiorr
prclceedings. Arbitrators i¡rvolved in adritration procccclings with â scat ill
lìrance rnust et'¡sut:c that thcir independcnce and impartiality is preserued in
the cl's5 of thc partics not onl)¡ at thc inceprion of the adritratjon but until the
Ft¡ral arvarcl is rendcrecl, by rrpclating, whencvcr neccssary, thc disckrsure they
initial\' maclc. ]hc stlict approach of thc Par.is Court of r\ppcals r.ec¡uircs

arbitrat<¡rs to rnake sure tlìat conflict of intcrest databases are rcgtrlady
trpclatecl ancl consr.rlted. Undoubtcclly, this adcls to thc arl¡itrators'
rcsponsibilitics atrcl ma1, þs challenging to cnforce, cspecially when arbirrators
í¡re part of an intenrational law firm. I-Iowevcr, far from rnakiug arbitration
ûìore complex, this important decision has the vcry positive cffcct of
ensttriug that arbitrators sitting in intenrational arbitration tribunals in lìrance
arc, aucl also remain, truly indcpenclent nncl irnpartial tlrroughout the
proceeclings. T'he decisiorì must als<¡ be taken into account by partics to
arl>itration agrcemcnts whcn it colncs to appointing arl>itrat<-¡rs. It is also their
dr.rty, in ot'der to safcguard the arbitratiorl process and ultimatel)' thc awar<J, to
ap¡roir-rt arbitrators that arc aware of their obligations, including thcir
continuing obligation to disclose any poterìtial conflict of intercst, as statccl in
tlrc Pads Court <¡f Appcal I)ccision of ltbruary 12,2tJ09.

4. That parties choosing to refer their disputes to arbitration cannot
avoid ceftain mandatory French rules on bankruptcy.

In l'ìrance, when l>ankruptcy proceeclings are instituted against a parry
involvecl in a pending arbitration, the situatioll câr-r result in conflicts
bcnvccn thc applicable arbitration ancl insolvency rulcs. In that context, an
arbitral tribtrnal sitting in l:irance rnay be confrontcd rvith dctermining rhc
cxtent to which they must dcfcr to manclator¡' insolvency rules. 'I'his issr¡e is
particulady topical in clifFrctrlt econ<¡mic times such as the ones currcrltly
expericncecì by most countries in thc past I'cars.

¡\ recctrt clccision by the lìtench Crtar de cassation provicles clcar guidance
on this mattcr. In the case of l)qútlatent o/'.\ltó .lean Lion u. .ltí Inlernalioral
(onþan-yJòr C)ontn¡ertial I'ixchar¿e Inrvtne, rer.rclered on May 6,2009 (Civ. 1èrc,

u
I

.l

in<lepcnclcncc. 'l'he cc¡r¡rt also.notecl that the chai-t'man's cleclaraúon of

inclepenclence mercly disclosecl that, <ludng the previous ycar, certain

ofñces of his law Frfln hacl assistecl thc parent comPany of 'I'ecnimont with

respect to a closed mattef ancl that he hacl ncver lrimself wotlied for this

client. 'I'hc couft took into acc<>unt the fact that Â.vax had qtrcstioned the

chainnan,s lir-¡ks to 'I'ecnimont, and that it had requestecl aclditiollal

information frorn hirn in the coLlrse of the proceedings. I]asecl on thc

answers he proviclecl, r\vax challcngecl his appointment, a challenge that

was subsequcntly rcjectecl by the ICC. Avax ncvcfthcless resclwed its rights

a¡r<1 *r.rr" multiple l.iters reclucstir-rg-and obtaining-adclitional

inForn-ration from the chairtnan.'I'his infomration shed further light on the

relationship betrvcctr the chairman's law ftrt.n ancl'lccnimont' Cìiven that

Är,ax dicl not wâive its right to challer-rge the inclependencc of the chainnan

on the basis of these new facts, which rvere urtrknown before the rendering

<¡f thc Írrst partial awarcl, tl-rc reqtrest for annulment <-¡f the paftial atbitral

awarcl was fo.,ncl to bc ac¡nissibic by the Court of ,\ppeals. f'he Court of

r\ppcals notecl that the chairman's disclosure couceflring his law Furn',s links

to .lecnimont was not exhaust-ive, as the firrn did not stoP working with

Eclison until 2005. It also noted rhe firm's work for other related companics

in 2004 and 2005.

Â,s stated by the Paris court of r\ppeals: "considering that thc bond of

confidence l¡etwcen an arbitrator ancl the parties must continually bc

preservecl, the partics must bc informed throughout the cluration of the

arbitration of rclations that rnight in their eyes itrfh"rcnce the judgment of

the arbitrator ¿ncl which is o[ a nâtufc that could affect his indeper-rdence,

that 'I'ecnimont coulcl have known the affairs in which it, onc of its

subsicliarics, ancl its parent colt-tpâny hacl hircd lthe chairrnan's law frtrml

ancl cannot excuse itself because of thc global size of [the chairman's law

Frrrnl, witlr 2,201)latxtyers, ancl observing that litl has a clepartment in charge

of conflict checks ancl that the informatio¡r fumished by [the chairmanl to

the paties int olved in tl,e arbitratiotr wcre c<¡mmtrnicatecl to hirn by his law

Flrm."

on this basis, the cot¡rt of r\p¡leals f<¡trnd that the linlis with 'I'ecnirn<-¡nt

createcl a conflict of intcrest bctwecn thc chairman of the arbitral tribunal

and one of the parties to the arbi6ation. In surnmary, the court of r\ppeals

rulecl that due to the lack of indcpcndcnce of thc chairman of the arbittal

ì
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6 mai 2009, Société N{arrdataires itrcliciaitcs associés, agissant etr ln personne

de l\{rne X, en sa qualité de liquiclateut iudiciaire de la société anonyme Jeau

Lion et compagnie v. société Intertratjonal Cornpany Iror C<¡mmercial

Lixchan¡¡es Incomc, tsull. Civ. I, no 509), the lrighest French iudicial

authoriry conFtrmed the general principle that arbitrators lnLìst apply rvhen

confronted rvith the bankruptcy of a party to an arbitration in lirance. 'I'hc

Court ruled that an ârbitral tribt¡nal rnal' only rencler a decision clcciding the

âmounts owed by the insolvent party, and that, r¡uder French bankru¡rtcy

law, tlre tribunal cannot <lrder the banknrpt Party to Pay ^ny 
amount'

Failure to resPect these principles rvill lcad lìrcnch courts to set aside the

resulting award if the seat was in lìfance, or to refttse to recognize ancl

enforce thc award in the French legal system.

'l'lre facts of the case brought before the Coar de ta¡¡ation \¡/el'e as follorvs:

Jean l-ion, a lìrench comPany, concludccl three contracts containing an

arbitmtion clause with Income, an Egyptian comPatly. In 2001, Income

iniúated ad¡itration proceedings in l-ond<¡n agninst Jean Lion, under the

Rules of the Rcfinecl Sugar .r\ssociation. Mrile thc arbitratjon procccdings

were pending, Jean Liotr was declared bankrupt in lìratrce ancl subjccted to

judicial liquidation.

I¡ 2004, the adtitral tribunal ruling upon thc clispute rcuclcrecl an awarcl in

favor of Income, orderingJean l.ion to Pây certâin sums. 'I'he arbitral award

was declared enforceable in France by a itrdgrnent of the Paris First

Instance Court in 2006. In 2008, the Paris Court of i\ppcal conftrmed that

tl're arbitral award was recognizcd and etlforceallle in France. At the reqtlest

of Jean Lion's liquidators, the Cour de tu¡¡ation eventually reversccl the

decision of the Paris Court of Appeal and cleclarcd that tl,e awarcl violatecl

l'ìrench principlcs of international public policy under Article 75025 of the

Code of Civil Proccdure.

Jean l-ion's liquiclators arguecl trvo tnain legal grouncls before the Cour de

u¡.¡alion. The Frrst ground was an alleged procedural defect; tramcly, the

liquidators claimed they were not validly summoned in the arbitrati<¡n and

therefore the proceecJings should not hâve resumcd. In the seconcl grouud,

Jean Lion's liquidators contenclecl tlìat fìn arbitral tribunal may decide the

value of the debt owed by the insolvent Parf)' but may not, itl atly casc'

require the debtor to Pay the amounts.

PANoR,TM,\ Or MUDIAT'ION 
^ND 

AIIIIITRAT'ION IN FRANCIÌ

The Cour de ¿u¡¡aÍiott rejected the first argument bascd on afoþþet. I lowever,
the seconcl argument successfttlly persuadcd the Court.

'I'he court found that, by recognizing an arbitral awarcl in rvhich Jcan L,ion
was ordcred to pay certain alnounts to Income, despitc being banknrpt, the
court of Âppeal breachecl articlc r,. 621-41of rhe lïre'ch commercial code
(now article L. 622-22) and violatecl rhe fu.damental principle of equality
betrvecn the creditors in insolvency proceedings.

Interestiugly, Incorne had argued bcfore the courr of r\ppeals that this
principle would not be applicable as it had only rcquestcd rccr>gnition of the
arbitral awarcl, not enforcement, in lìrance. In effcct, Incomc hacl clcady
statecl tlrat it would not seck its enforccment.

lìe\'in* on that representation, the Cotrrt of Appeal clecicJc<J ùtat"in order lo be

un/at4[a/, tlte rctugnition or e4þnvment of an auarcl ¡hoald con.¡tirure an e/]àcliue and
cvnrwle uio/¿tÍion of inÍernatioral publù po/it1' ru/e.¡. 'I'hi¡ i.t rioÍ ilte u¡e uhen therv i¡ a
pareþJitmal uiolation oJ'the ptvhibition of rvndemnation of a legat entiþ' tbat ua¡ dulured
bankntþt."'fhe Cotrrt of r\ppeal reiteratecl a well-kn<¡wn concept of l.ìcnclr
arbiuation larv that rec¡uires a "b/alanl, t¡lnrele øil e.feuiue uio/tttion of inlernalionu/
pub/ic ordef' to set aside intcrnational arbiü:ation awatds witlr a seat in France
or to oppose their recognition ancl enfor.cement in lirance.

I-Iowever, the Court of r\.ppeal's clecisi<¡n was also quashcd by the Cour de

¿u¡tulion for breach of article 1.. 621-41 of the Commcrcial Code (now article
I.. 622-22). The Cour de ¿u¡¡ation stated in br.oacl terms that "tyi¡h rcrþeú r0
bankruþlty matlerc, the ttq ol prvrvedìrg i.¡ a rule oJ' both national und iü¿rnølional
pab/ic po/iry." Even in the contcxt of ar.¡ international arbiuation, as lcxrg as

bankmptcy proceedings are fìled in France against a pârty, an atbitral tribunal
rnust apply French intemational public policy nrles. 'l'lrerefor.e, bccause dlc
arvard clicl not respcct such rules, the Court of Appeal shoulcl havc deniecl
recognition and cr'¡fcrcement of the arvarcl. 1\e C'oar de ru¡¡alion hcld that its
finding wâs not affected by the creditor's rc¡:resentati<¡n that he rvoulcl not
seek thc enforcerncnt of the award. As a matter of international ¡rublic policll
it cloes not matter rvhether thc creditor dccides t<¡ aba¡rd<xr the enforccment
of the arvard or if enforceffìent is not possiblc if thc debtor has no assets.

^fhe Cour cle ¿u.t¡alion's clecision is therefore a strong confirmation of the lirnits
set by French law to an arbitral tribunal's juriscliction and powers, even with a
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seat outside France, if one party is subicct to insolvency proceedinç in France

while the arbitral proceedings are pencling. Álthough somehow strict, the

approach of lìrance's hìghest court allows for the harmonious coexistence of
bankruptcy and arbitratiou laws in France as well as in arbitrations involving

parties subject to French bankruptcy proceedings.

Key Takeaways

Those who must appoint a mecliator-judges, or litigants assisted

by their lawyers-should take this basic principle into account in

order for the mecliation to succeed. lleyond the mecliator's traitring,

his or her personality, talent, charislna, and above all, benevolence,

must be the foremost considerations.

Only lawyers can usefully advise the mediation Pârties to choose

tl,e best solutions, in comparison to whât the courts may have

{ecided, a¡d negotiate their best intcrests. I'Iowever, mediation is

primarily about concerned parties who can speak or express

themselves and not the lawyers rvho pleacl (in fact, lawyers do not

plead anymore, they negotiate).

Chtistophe Ayela h a þartner at Mø1er lh'oun lJ)>. A,þundirgpaxner of A1ela

SenerQian dt ¿1¡¡ocié¡ establi¡hed in 2006, Mr. A1ek bqan his tareer at Cide

I-oyette Nouel, prior to joinin¿ Stasi ahere he buame a P()rtner in 2000. Sinæ 2005,

he has been ¿ mediator aathoriT,ed þt the Ceilre de Médiution et dArbitrage de Paris '
CMAP (nediation and arbitrøtion center). In thi¡ ,'aPadtJ, he re¿alarþ a¿'t¡ on

comnercial dirputei 0n d nationa/ and internationr¿/ /eue/. lWith a keen intere¡t on "cmÍ¡-

exailinatiun" tec'hilquet, he uas tbe frst in Franv to publish a book 0n thi! tecbniqae,

ybich he al¡o teachc¡ at tbe Ecole de .Formation du Børreau de Pøri¡ (l>aris Bar

admis¡iott school) ail uhith he rcyularþ' ase.r ùrrin¿ trininal and arbiîral proæedings'

Mn A1ela is al¡o a CCI and a CMAP nediaÍor.

Mr. "zlelajoinul Maler Brotun in 2009 and in addition to lti¡ natiae .tircnch, he Seakt
En¿tith. t[e rerviaed hir Ll-lvl in iúernational bu¡ines¡ laa fron Ottatva UniuerciE

and hh Ma¡ter¡frnn Aix efl l>rnaen¿v UniuutiE.

Dany Khayat fu an attorney in Ma-1rcr Broa,n ILI>'¡ InÍernational Arbitration-

Utigation gnup in l>ari¡. Í'le uas inaolued in arbitration¡ under the lCC, ICSID, and

Pnxo¡rnrrrn o]'MEDtATtoN AND ARßI'TRATIoN tN FRANCE

uNCrnuL rule¡ a¡ uell a¡ ad hoc arbùrøtion pruceeding. Mr. Kbayt hat
¡tb¡tanliue knoaledge in inae¡tment trea$t arbitrution and tbe prute(.tiutt of .foreW
inttestmenh, hauing vritten exten$ueþ or lCSil) auard.¡ ønr) derisionrJòr vuerulleati.

A4r, Khayt nta¡ al¡o iruolued in ørbitralion-relatecl pruæulingr before r*reub nillt! dr
ue// a¡ diqnns inaolaing stale immunitie¡ ail rciprre of $ate-ounec! a¡.re/¡ aul oÍber
nnlrøclua/ and nmmerdal malter¡ heard beþre t,rench tvurt¡.

Mr. KltE;at aþpeared ir ¡eueral L'lilfercil¿vr at' a tpeaker m tbe lnpic oJ inuettment
lreuties and inae¡trtent diquøs and lectured in 2006 on arbitration in the ,4rab
¿vunlriu øt tbe UniuerciE of Paris I (Paúltéon-Sorbonw).

Mn Khayat ha¡ beer witb tbe frm ¡ince 2008. Prvuioutly, he ua¡ an utÍorney in lbe
Internalional,4rbinaüoa ¿mup of a lørgt, internalional.fìrm in l>ari¡ uherc be uotked
¡iruv 2000. Lte q>eab Frendt, Engli¡h, and Arøbic and ba¡ rcading krouled¿e oJ'

Spanitb.

Recent or þeudirg arbitrøtion or murl þoæeding in ubicb Mn Khaltat uu¡ inuoluecl
intlude a Middle-Ea¡tern rvmþøn1 in tbe dbtribatinn bn¡ine¡¡ a¡ claimaû it an ICC
urþitralion uitb a ¡eal in l>aris agairct anolher Middle-Ea¡tern ØmþønJ; a leacting
Iluroþean electronics ¿lnþanJ at rerþondent in ar ICC arbitrution in puri¡ againú an
A¡ian slate as uell at nluted arnulment proæedin¿s beþre lìrench coart; a ue//-
knoun EurEean ilotbiry brand as retþordeil in an ICC' arbitraÍion øgaint itt
franchiw qù di¡tributor ir a l-øtin Amerimn Louúry; and rhe ubsidiary oJ'a leacting

Earopean nmþ(tnJ in the aemnautic¡ and aero.paæ induttry in an ICC arbilratiott
agaitú ils Nor/b Ameriran neþlier.

LIr. Khaltat gmdøared fmn Uniuerciy of Parb II ]>anthéon-¿lrat, DEA droit
internationøl, tuith honors, in 1999; Uniuercig of purù I panthéon-,f or.bonne, Maîtri¡e
en droit du qfþiræ in 1998; IJniaerciry of Parb II pauhéon-Arat, Intitut cla hautes
étudu inlernationales; ail In¡titut dEtude¡ politiquer tJe l>ai¡, Dþloma, nction
inlernaîionale, in 1 995,


