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Hoping for more of the same

State and local governments have been making use of innovative financing tools to drive
infrastructure initiatives in the US. In an uncertain political environment the hope is that
these tools will remain available, writes David Narefsky of Mayer Brown

David Narefsky

“With a newly elected
Congress that is clearly
more skeptical of major
Jederal spending
programmes and

strongly opposed to tax
increases, the fate of
surface transportation
reauthorisation remains
uncertain”

THIS YEAR MARKED the fifth anniversary of
the successful closing of the Chicago Skyway
concession, generally regarded as the catalyst
for the current infrastructure PPP market in
the US. In these last five years, the PPP market
has consistently looked to state and local gov-
ernments for leadership in the development
and financing of infrastructure. 2010 was no
exception, with more jurisdictions employ-
ing PPP models with a diversity of transaction
structures and methods of financing. Increas-
ingly, state and local government sponsors of
PPP projects are employing one or more of

the innovative financing tools made available
by the federal government, the future avail-
ability of which is uncertain.

Among the most significant PPP projects to
close in 2010 was FasTracks, undertaken by Den-
ver’s Regional Transportation District to design,
build, finance and operate three new commut-
er rail lines, including linking Denver Interna-
tional Airport to downtown. FasTracks saw the
first-ever use of “private activity bonds” (PABs),
authorised by 2005 federal surface transporta-
tion legislation, for a rail transit project.

The use of PABs, in combination with fed-
eral and state funds, could well serve as a tem-
plate for private investment in one or more
of the high-speed rail projects now under de-
velopment, most notably Florida’s proposed
Orlando to Tampa project. PABs are also ex-
pected to provide financing for California’s
first infrastructure PPP project, Presidio Park-
way, a $1 billion replacement for the Golden
Gate Bridge access road. Fortunately, PABs au-
thorisation does not sunset, and approximately
$9 billion of the $15 billion of bonds initially
authorised by Congress remains available for
future highway and rail transit projects.

TIFIA: CRITICAL

Recent decisions by the US Department of
Transportation (USDOT) demonstrate the
critical role played by TIFIA (Transportation
Infrastructure Innovation and Finance Act)
credit assistance in financing PPP projects. In a
reflection of increased acceptance of TIFIA, 39
projects submitted applications for fiscal year
2010 funding. Of the four shortlisted projects
ultimately invited to apply for TIFIA assistance,
three will be implemented using a PPP struc-
ture — FasTracks, Presidio Parkway and the Port
Authority’s Goethals Bridge Project. Moreover,
the only project to receive TIFIA eligibility un-
der USDOT’s recently awarded discretionary

(TIGER II) grants is LA Metro’s Green Line
extension to Los Angeles International Air-
port, for which implementation as a PPP is be-
ing actively considered.

There appears to be bi-partisan support for
an expansion of the TIFIA programme, an
initiative that will be well received by the in-
frastructure community and is consistent with
the policy goals of the National Infrastructure
Bank proposed by President Obama.

Build America Bonds (BABs), federal sub-
sided taxable bonds authorised under 2009
federal stimulus legislation, provide enhanced
opportunities for private investment in infra-
structure through long-term debt financing.
Among the most innovative uses of BABs in
the past year was the sale of a subordinated
tranche of non-investment grade, CPl-indexed
bonds by the Central Texas Mobility Authority
to an Australian pension fund to finance toll
road expansion in Austin. With Build America
Bonds receiving widespread acceptance do-
mestically and with increasing interest from
overseas investors, supporters are advocating
both an extension of issuance authority be-
yond the December 2010 sunset and expand-
ed authority for use, in lieu of PABs, for surface
transportation projects that benefit from pri-
vate investment.

With the nation facing enormous budget
deficits and with a newly elected Congress that
is clearly more skeptical of major federal spend-
ing programmes and strongly opposed to tax
increases, the fate of surface transportation
reauthorisation remains uncertain. While this
debate plays out in 2011 and beyond, expect
state and local governments increasingly to look
to PPP structures, combined with the innova-
tive federal financing tools described above, to
support critical infrastructure initiatives. ®

David Narefsky is a partner at Mayer Brown LLP
in Chicago
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Mayer Brown is a leading global law firm with offices in key business centers across the Americas,
Asia and Europe. Our global platform has been enhanced recently by two important combinations.
In December 2009, we formed an association with Tauil & Chequer Advogados, one of the largest
and fastest growing law firms in Brazil. In Asia, we are known as Mayer Brown JSM as a result of
our 2008 combination with JSM (formerly Johnson Stokes & Master), a leading Asia law firm

MAYER BROWN is noted for its commitment to client service and its
ability to solve the most complex and demanding legal and business
challenges worldwide.

Named 2009 North American Law Firm of the Year by Infrastructure
Investor, Mayer Brown is recognized as a market leader in infrastruc-
ture privatization and PPP projects in the United States and a first-
choice adviser for innovative projects worldwide. We have advised
on numerous completed and ongoing infrastructure transactions,
including the path breaking Chicago Skyway, Indiana Toll Road
and Northwest Parkway concessions, the Denver FasTracks Eagle
P3 mass transit PPP, as well as the expansion of the Panama Canal.

Whether it is the development of a new project, financing, acquir-
ing or leasing existing assets or investing in infrastructure, our
experience and resources have proved the key to getting the deal
done.

Our recent experience includes some of the most significant in-
frastructure transactions in the United States and Latin America.
We have one of the strongest combined domestic and cross bor-
der infrastructure practices in Brazil. The firm is a market leader
in infrastructure projects, especially in rail, ports, airports, roads/
bridges, power, oil, gas, pipelines, water, and telecommunications.

AN ENVIABLE TRACK-RECORD IN AWARD WINNING

TRANSACTIONS.

U 2010 Regional Deals of the Year in the US: Denver FasTracks and
Indianapolis Local Improvement Bond Bank/Citizens Energy
Group

® 2009 Asia Project Finance Deal of the Year: Paiton 3 in Indonesia

e 2009 Transport Deal of the Year: Sao Paulo Rodoanel in Brazil

® 2009 Project Finance Deal of the Year: Panama Canal

e 2008 Latin American Infrastructure Deal of the Year: Sao Paulo
Metro Line IV in Brazil

e 2008 Latin America Acquisition Deal of the Year: Aerodom
Airports in Dominican Republic

e 2007 Best Infrastructure Deal of the Year: IIRSA Sur Toll Road in
Peru

e 2007 North American Transport Deal of the Year: Northwest
Parkway in Colorado

® 2006 Infrastructure Deal of the Year: Suzhou Industrial Park China

e 2006 North American Transport Deal of the Year: Indiana Toll
Road

. 2005 Latin America Refinancing Deal of the Year: Corredor Sur
in Panama

. 2004 North American Transport Deal of the Year: Chicago Skyway

TAUIL & CHEQUER IN ASSOCIATION WITH MAYER BROVWN

In Brazil, Mayer Brown works in association with the Brazilian law
firm, Tauil & Chequer Advogados (T&C) which is registered to prac-
tice Brazilian law. T&C, which has offices in Rio de Janeiro and Sao
Paulo, has one of the leading infrastructure practices in Brazil.

T&C is a full service law firm, offering clients in-depth local knowl-
edge combined with global reach. The firm represents local and in-
ternational businesses on their domestic and cross-border activities
and offers clients the full range of legal services including corporate
and M&A, debt and equity capital markets, banking and finance,
employment and benefits, environmental, intellectual property, liti-
gation and dispute resolution, restructuring, bankruptcy and insol-
vency, tax, and real estate. The firm has a particularly strong and
long-standing presence in the energy, oil and gas and infrastructure
industries as well as with pension and investment funds.

T&C’s infrastructure attorneys are highly experienced in handling
the key issues raised by complex projects, including the management
of political risk, commodities and currency risk, community rela-
tions, financing of loans and equity interests, environmental issues,
supply and transport of fuels and energy, government and regula-
tory relationships, insurance, operation and maintenance, as well as
offtake, siting and real estate agreements.

Working closely with their clients’ development and construction
teams, they regularly advise on tenders, competition and auction
proceedings for the granting of concessions, and the authorization
of grants. They also advise on contract preparation, negotiation and
risk analysis. B



