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Introduction
In recent years, the Department of Justice (DOJ) and other federal agencies have been criticized
for the perception, whether real or imagined, that they increasingly demand corporations waive
attorney-client and work-product privileges as a condition of being deemed to have cooperated
with a governmental investigation. Despite attempts by the DOJ to alter its policies in response to
these criticisms, many critics continue to perceive a culture in which such waivers are expected,
and counsel feel obligated to waive privileges in order to avoid indictment or other negative
repercussions.
This paper traces the history of the DOJ’s policy regarding waiver, as well as recently proposed
legislative solutions, and addresses some of the factors corporate counsel should consider when
faced with a governmental investigation.

History of Governmental Waiver Requests
The government’s practice of rewarding voluntary disclosures and cooperation from the business
organizations they investigate is longstanding. The 1970s saw both the Securities and Exchange
Commission (SEC) and the Antitrust Division of the DOJ experiment with offering cooperation
credit to the first person or entity to report wrongdoing.1 By the late 1980s, the practice spread to
the Fraud Sections of both the Criminal and Civil divisions of the DOJ.
The government’s consideration of an organization’s decision to waive its legal privileges when
determining that organization’s level of cooperation credit, however, is a relatively recent
development—at least as a matter of formal DOJ policy.

The Holder Memo
In June 1999, to counter the growing belief that US Attorneys’ offices and DOJ branches were
inconsistently exercising their prosecutorial discretion in the context of corporate investigations,
Deputy Attorney General Eric Holder issued the “Holder Memo.”2 This memorandum articulated
several “non-mandatory” factors meant to guide DOJ attorneys as they determined whether to
bring charges against a business entity.
One of these factors instructed that “[i]n gauging the extent of the corporation’s cooperation, the
prosecutor may consider the corporation’s willingness…to disclose the complete results of its
internal investigation, and to waive the attorney-client and work product privileges.”3 Thus, from
the Holder Memo came the first official DOJ policy statement to expressly promote this practice.
As one practitioner noted, “[t]he Holder Memo essentially revolutionized the prosecution of
corporations. Federal prosecutors are now seeking waivers of the attorney-client privilege and
work product immunity at the very outset of an investigation.”4

The memo made an immediate impact. With the waiver of privilege now linked with cooperation,
the defense bar feared that an attorney hired by a company under investigation essentially would
become the government’s agent. Moreover, although a corporation’s decision to waive its privileges
was only a “non-mandatory” factor5 in the government’s charging calculus, most attorneys
representing organizations were reluctant to counsel their clients against waiving privilege given
that such a waiver, especially when requested by the government, could prevent a corporate
indictment.
The result of the memo’s impact was significant: it curbed the willingness of employees to speak to
internal investigators; it discouraged the inclusion of detail in investigative memoranda drafted by
counsel; and it generally constrained the advice lawyers were able to provide a company under the
threat of investigation.

The Thompson Memo
As high-profile corporate scandals ushered in the new decade, Congress and the DOJ were under
pressure to address the perception of corporate corruption. In the wake of Enron and WorldCom,
Deputy Attorney General Larry D. Thompson issued a January 2003 memorandum establishing a
more-aggressive posture toward potential corporate defendants.6 The “Thompson Memo”
expressed a deep skepticism toward corporate cooperation, explaining that the DOJ intended to
place increased “emphasis on and scrutiny of the authenticity of a corporation’s cooperation”
because it felt that corporations “too often” claim to cooperate but “in fact take steps to impede the
quick and effective exposure of the complete scope of wrongdoing under investigation.” Thus, not
only did the “Thompson Memo” reaffirm the factors established in the “Holder Memo,” it cast
them as mandatory rather than as optional guidelines.7 Further, prosecutors now were to consider
“whether the corporation appears to be protecting its culpable employees” by engaging in activities
such as advancing attorneys’ fees, failing to sanction employees, and participating in joint defense
agreements.8
Armed with the “Thompson Memo,” federal prosecutors began requesting waivers earlier and
more frequently. Confirming this, a 2005 survey of outside counsel conducted by the National
Association of Criminal Defense Lawyers found: “[a]n overwhelming number of respondents—
approximately 85 percent—reported that [the] DOJ and the SEC frequently require ‘discussions’ of
waiver as part of ‘settlement’ negotiations[.]”9 The survey described a climate where “waiver is
often offered before it is requested—at the cost of individual employees.”10
The Thompson Memo represented another progression in the DOJ’s evolving policy toward an
organization’s waiver of privilege and increased the tension between a corporation’s duties and
loyalties to its employees and the fear of being viewed as obstructionist by the government. Not
surprisingly, a backlash followed.11

The McCallum Memo
Responding to the many critics of the Thompson Memo, in October 2005, Acting Deputy Attorney
General Robert D. McCallum, Jr., issued a one-page memorandum directing US Attorneys and
DOJ department heads to “establish a written waiver review process” for their respective offices.12
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However, the “McCallum Memo” not only failed to establish a uniform standard for this process,
its language sanctioned a problem the Holder Memo first sought to rectify: namely, under the
McCallum Memo the procedures employed to request a waiver could vary across departments and
districts resulting in an inconsistent set of rules to which a corporate defendant could be
subjected.13

The KPMG Case
By 2006, criticism of the “culture of waiver” produced by the DOJ’s evolving policy statements
grew louder. A broad coalition of diverse organizations and individuals spoke out against the
practice of demanding waivers as a condition for receiving credit for cooperation.14 As one critic
argued: “Continued erosion of the attorney-client privilege will, without improved oversight,
uniform policy guidance, and stricter limits, ultimately undermine, rather than promote, more
responsible corporate conduct in the post-Enron world.”15 Anxious for change, these groups
lobbied Congress to enact legislation and participated in House Judiciary Committee hearings
discussing corporate fraud prosecutions and attorney-client privilege waivers. They also persuaded
the US Sentencing Commission to delete from the Sentencing Guidelines a reference stating that a
corporation’s willingness to waive privilege factored into whether it should receive a downward
sentencing adjustment for cooperation.16
The push-back against the DOJ’s policy was not limited to the legislative and executive branches:
ultimately, the critics would have their day in court. In 2006, many opponents of the DOJ’s stance
filed amicus briefs in United States v. Stein,17 also known as the “KPMG case.” In Stein, the
government investigated the creation and marketing of allegedly illegal tax shelters involving
KMPG employees. In keeping with another tenet of the Thompson Memo—that paying for an
employee’s legal fees may be a sign of non-cooperation—the government pressured KPMG to cease
paying the fees of attorneys representing the KPMG employees. KPMG agreed, and while the
government entered into a deferred prosecution agreement with it, several KPMG employees were
later indicted. The employees—supported by several amici18—argued successfully that the
Thompson Memo violated the Fifth and Sixth Amendments by denying them due process and
unduly impinging on their right to counsel.19 On appeal, the Second Circuit affirmed the lower
court’s decision in Stein, holding that government pressure on a company to demonstrate its
cooperation by refusing to indemnify the legal fees of its officers and directors violated the Sixth
Amendment right to counsel.20
Eventually, more former DOJ officials—including several past Attorneys General and Solicitors
General—joined the chorus opposing the Thompson Memo.21 Even Eric Holder, the author of the
first memo explicitly linking waiver with cooperation, called the environment facing defense
counsel “maddening.” As Holder explained, “[y]ou’ll go into a prosecutor’s office…and fifteen
minutes into our first meeting they say, ‘Are you going to waive?’”22 Armed with a growing body of
critics and a favorable holding in Stein, lobbying efforts against the waiver policy increased. It was
not long before the Congress waded into the fray.

mayer brown

3

The Specter Bill and the McNulty Memo
The Senate, along with the Judiciary Committee, conducted hearings on the Thompson Memo and
its effect on the right to counsel. In December 2006, Senator Arlen Specter introduced The
Attorney-Client Privilege Protection Act of 2006, which sought to roll back portions of the
Thompson Memo and address the concerns expressed by critics of the DOJ’s policy.23 The bill
would have prohibited any government agent—in “any Federal investigation or criminal or civil
enforcement matter”—to “demand, request, or condition treatment on the disclosure by an
organization, or person affiliated with that organization, of any communication protected by the
attorney-client privilege or any attorney work product[.]”24
In addition to addressing privilege-waiver requests, the bill sought to prohibit prosecutors, in both
their charging decisions and cooperation determinations, from considering a company’s payment
of attorneys’ fees for an employee under investigation, entering into a joint defense agreement with
employees, or refusing to terminate an employee who does not cooperate with a government
investigation.
Within a week of this proposed legislation, the DOJ took action. In an attempt to temper the
Department’s stance, Deputy Attorney General Paul J. McNulty issued a memorandum limiting
the context in which prosecutors were permitted to seek waivers.25 The “McNulty Memo” explicitly
acknowledged the importance of the attorney-client privilege and instructed that waiver of the
privilege would not be a prerequisite to a finding of cooperation. The McNulty Memo announced:
“Prosecutors may only request waiver of attorney-client or work product protections when there is
a legitimate need for the privileged information to fulfill their law enforcement obligations.”
The memo explained that prosecutors could not demonstrate “legitimate need” by showing that “it
is merely desirable or convenient to obtain privileged information.” Rather, legitimate need would
be judged with reference to four factors, which seemingly cut in favor of requesting waiver:
(1) the likelihood and degree to which the privileged information will benefit the government’s
investigation;
(2) whether the information sought can be obtained in a timely and complete fashion by using
alternative means that do not require waiver;
(3) the completeness of the voluntary disclosure already provided; and
(4) the collateral consequences to a corporation of a waiver.
Where a legitimate need existed, prosecutors were directed to seek “the least intrusive waiver
necessary” to complete their investigation.26
The McNulty Memo divided into two categories the information that prosecutors seeking a waiver
could try to obtain. “Category I” information was described as “purely factual information, which
may or may not be privileged, relating to the underlying misconduct,” while “Category II”
information was defined as “attorney-client communications or non-factual attorney work
product.” Before seeking a waiver of Category I information, prosecutors were to obtain written
authorization from their US Attorney, who was required to present the request to, and consult
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with, the Assistant Attorney General for the Criminal Division. Under the McNulty Memo
framework, “[a] corporation’s response to the government’s request for waiver of privilege for
Category I information [could] be considered in determining whether a corporation has
cooperated in the government’s investigation.”27
In contrast, Category II information could be sought only in those “rare circumstances” where
“purely factual information provides an incomplete basis to conduct a thorough investigation.”
Further, before a prosecutor could seek a waiver of Category II information, the US Attorney was
to obtain written authorization from the Deputy Attorney General. The memo directed that
prosecutors may not consider a corporation’s refusal to waive privilege as to Category II
information; however, they “may always favorably consider” a corporation’s waiver.28
Finally, the McNulty Memo stated that “[p]rosecutors generally should not take into account
whether a corporation is advancing attorneys’ fees to employees or agents under investigation and
indictment.”29 Nevertheless, the memo allowed prosecutors to continue to weigh whether a
company retains such employees without sanction and whether it joins with them in a joint
defense agreement.
Critics remained unsatisfied. One commentator noted that the memo “leaves several notable gaps
that in practice may very well undermine any appreciable benefit…. [E]ven the most fundamental
privileged communications between attorney and client may still be demanded by prosecutors to
facilitate government investigations.”30

Effects of the McNulty Memo
Anecdotal evidence suggests that some prosecutors are continuing to pressure corporations to
waive privilege, though perhaps less directly. In some instances, line assistants were sidestepping
the formalities called for by the McNulty Memo by broaching the subject without explicitly
requesting a waiver. One method said to be employed is to inquire whether defense counsel had
conducted an investigation and, if so, whether any portions of the results of that investigation were
not privileged. Prosecutors likewise might have a “preliminary” discussion of whether the
corporation was interested in waiving privilege, without making a formal waiver request, always
stating in the same sentence that they are aware of the strictures of the McNulty Memo.
In September 2007, former Delaware Supreme Court Chief Justice E. Norman Veasey submitted a
report to the Senate Judiciary Committee collecting similar accounts from corporate counsel.31 The
persons relaying accounts through the Veasey Report believed “that practices under the [McNulty]
Memorandum fall short of providing meaningful protections from prosecutorial abuses” and that
the memo “may not be fully effective in erasing practices that it was designed to address.”32 The
Report asserted, moreover, that “other federal agencies not governed by the McNulty
Memorandum (such as the SEC, HUD, IRS, FCC, EPA, DOL, and FERC) continue to engage
unabated in privilege waiver and employee coercion modeled on DOJ practices,” often during
parallel investigations with US Attorney’s offices.33
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Recent Legislative Efforts and the DOJ’s Response
In June 2008, Senator Specter reintroduced yet another version of the Attorney-Client Privilege
Protection Act.34 This most recent proposed bill would apply to all governmental attorneys that
conduct civil or criminal investigations and would prohibit those attorneys from requesting a
waiver or from punishing or threatening to punish an entity for refusing to waive privileges.35 The
bill would also prohibit the government from considering whether a corporation pays the
attorneys’ fees of its employees or participates in a joint defense agreement in deciding whether to
indict. While it would not prohibit a corporation from making a voluntary and unsolicited offer to
waive privilege, the text of the bill prevents the government from rewarding a corporation that
does so. Some have suggested this is overly restrictive, though, because in those cases where a
company does waive privilege, it wants to receive credit for it and hopefully avoid indictment.
Mindful of this legislative climate, Deputy Attorney General Mark Filip issued a September 2008
memorandum meant to replace the McNulty Memo. With the twin aims of assuaging fears that the
DOJ is “anything other than fair and respectful of the attorney-client privilege,”36 and discouraging
Congress from enacting legislation to prevent prosecutors from seeking waivers,37 the “Filip Memo”
revisited, among other things, the issues of privilege waiver and corporate cooperation credit, of
joint defense agreements, and of indemnification of employees’ legal fees. Under the Filip Memo
an organization’s eligibility for cooperation credit is not predicated upon the waiver of attorneyclient privilege or work product protections, but instead requires the disclosure of “relevant facts”
concerning the alleged misconduct.38 However, the Filip Memo displays indifference toward the
possible privileged nature of any relevant facts.39
The Memo prohibits federal prosecutors from requesting a waiver of attorney-client
communications40 (Category II using the McNulty Memo rubric) or from considering a
corporation’s practice of advancing attorneys’ fees to its employees or entering into joint defense
agreements.41 Nevertheless, the Filip Memo expressly permits prosecutors to inquire as to a
company’s practice of indemnifying its employees’ attorneys’ fees.42
It is uncertain whether the Filip Memo and the changes it proposes will convince Congress to stay
its hand. Indeed, Senator Specter has stated that he will recommend that the Senate move ahead
with legislation, notwithstanding the DOJ’s most recent pronouncement.43 He expressed concern
that, unlike the legislation he proposes, any change in DOJ policy could be changed again with a
new administration and would have no effect on such other law enforcement agencies as the SEC
and IRS.44 This is a position supported by former Attorney General Dick Thornburgh, who mused:
“The [Filip Memo] guidelines are a victory that is hollow unless or until legislation is enacted that
guarantees there will be no more experimenting by the Justice Department in this area.”45

Handling Waiver Requests Today
Despite the recent Filip Memo and potential Congressional legislation, it is likely that prosecutors
will continue to look favorably on waivers. Thus, waiving privileges is likely to remain one way to
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demonstrate cooperation. Still, corporate counsel should tread carefully in this area and should
weigh the following considerations, among others.
Obviously, waiving the attorney-client or work product privileges may be an effective way to
demonstrate the innocence of your client and its employees. Revealing an internal investigation
may likewise highlight the measures your client has taken to remedy any past wrongdoing.
Waiving has several key downsides, however. Aside from the obvious possibility that counsel may
be handing the government damaging or incriminating material, there is the very real risk of
forever waiving any right to claim privilege as to those materials if they are ever requested by other
parties. Most courts have rejected the notion of “selective waiver,” holding instead that by
disclosing privileged material to the government, you have waived any right to assert the privilege
in later lawsuits.46
When conducting an internal investigation, counsel should be sure to give “Upjohn warnings,”
advising employees that counsel represents the corporation, not the employee.47 Counsel might
also consider performing a “dual-track investigation,” in which counsel would gather and record
factual information that would be disclosed, and also would prepare separate privileged reports
distilling and analyzing this information to assist in advising the corporation. Use of this
technique would be in anticipation of a decision to turn over only factual information while
preserving attorney-client communications.
Counsel may similarly decide to conduct separate interviews of company employees and draft
separate memoranda based on purely factual information versus mental impressions. If these
categories of information are clearly separated, it will prove much easier to disclose only purely
factual information to the government if and when it becomes necessary.

Conclusion
It remains to be seen whether the Filip Memo represents the DOJ’s final position on this issue, or if
a new administration, having tapped the author of the Holder Memo as the next US Attorney
General,48 will bring further change to the DOJ policy pronouncements. And though legislation is
pending in Congress, it is not certain if, when, or in what form that legislation will pass. In the
meantime, corporate counsel should proceed cautiously to balance the pros and cons of waiver,
including those considerations described above.
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