
On January 29, 2009, a bill was introduced 

in the US Senate (the “Transparency Act”),1 

which, if it were to become law, would 

require certain private investment funds, 

including hedge funds, private equity funds, 

private real estate funds, securitization 

vehicles, and family offices, among others, 

with $50 million or more in assets or assets 

under management, to register with the US 

Securities and Exchange Commission (the 

“SEC”) as investment companies2 (albeit 

subject to lighter regulation than typical 

investment companies), make significant 

public disclosures and establish anti-money 

laundering programs. Even issuers that 

fall below the $50 million threshold will 

be subject to some new requirements, as 

detailed below.

While the Transparency Act’s full name 

implies that its scope is limited to hedge 

funds, in fact, it would affect all investment 

funds that rely on Section 3(c)(1) or 3(c)(7)3 

under the Investment Company Act of 1940 

(the “Investment Company Act”) to avoid 

being deemed investment companies.4 These 

two provisions currently allow certain funds 

to be excluded from the definition of an 

“investment company” under the Investment 

Company Act. In particular, Section 3(c)(1) 

excludes any fund the outstanding securities 

of which are beneficially owned by not more 

than 100 beneficial owners, and that is not 

making or proposing to make a public 

offering of its securities. Section 3(c)(7) 

excludes any fund the outstanding securities 

of which are owned exclusively by “qualified 

purchasers” (generally, individuals owning 

not less than $5 million, and entities  

owning not less than $25 million, of certain 

investments), and that is not making or 

proposing to make a public offering of  

its securities. 

In light of the current financial crisis, 

which has included accusations of market 

manipulative behavior, there is sentiment 

in Washington to bring much greater 

transparency to the market and activities 

of significant intermediaries. The senators 

who introduced the legislation believe 

that by requiring private investment funds 

to submit to some form of registration, 

there will be increased transparency in the 

markets. They also believe that the current 

lack of transparency has contributed to the 
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existing financial crisis. In order to ensure 

that most private investment funds cannot 

escape the reach of the Transparency Act, 

the sponsors drafted the legislation with 

a very broad reach, covering all vehicles, 

regardless of how they refer to themselves, 

which currently rely on Investment 

Company Act Section 3(c)(1) or 3(c)(7).5 

the transparency act
The Transparency Act would transform 

Sections 3(c)(1) and 3(c)(7) into new 

Sections 6(a)(6) and 6(a)(7) of the 

Investment Company Act, respectively,  

and impose certain conditions on private 

funds that rely on these sections to exempt 

them from full registration as investment 

companies.6 While appearing merely 

“technical,” these changes will, in fact, have 

significant substantive effects, as discussed 

below. In essence, the changes convert 

private investment funds that rely on 

Section 3(c)(1) or 3(c)(7) from issuers that 

are not “investment companies,”7 to issuers 

that are “investment companies” but that are 

exempt from most of the provisions of the 

Investment Company Act, so long as they 

comply with Section 6(a)(6) or 6(a)(7).

Funds relying on the new exemptions under 

Section 6(a)(6) or 6(a)(7) of the Investment 

Company Act with assets or assets under 

management of $50 million or more are 

referred to hereafter as “Private Funds” 

(regardless of whether they might not have 

considered themselves “funds”). Those with 

less than $50 million in assets or assets 

under management are referred to hereafter 

as “Small Private Funds.” Private Funds (but 

not Small Private Funds) would be required 

to comply with the following requirements 

to remain exempt from the operational 

provisions of the Investment Company Act:

Register with the SEC; • 

Maintain certain books and records that • 

the SEC may require; 

Cooperate with any request by the SEC for • 

information or examination; and 

File an information form (described • 

below), at least annually, with the SEC 

(which will be made publicly available). 

In addition, both Private Funds and  

Small Private Funds would be required to 

establish anti-money laundering programs 

with a sufficient level of transaction  

monitoring to enable them to report  

suspicious transactions.

Filing RequiRements

At least annually,8 Private Funds (but not 

Small Private Funds) will be required to file  

an information form with the SEC9 to report:

The name and address of each natural • 

person who is a beneficial owner of the 

Private Fund; 

The name and address of any company • 

with an ownership interest in the  

Private Fund; 

Information regarding the structure of • 

ownership interests of the Private Fund; 

Disclosure of any “affiliates” that the • 

Private Fund has that are other financial 

institutions; 
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The name and address of the Private Fund’s  • 

primary accountant and primary broker; 

Disclosure of any minimum investment • 

commitment required of a limited partner, 

member, or investor investing in the 

Private Fund; 

The Private Fund’s total number of  • 

current limited partners, members, or 

other investors; and 

The current value of the Private Fund’s • 

assets and the assets under management.

While the Transparency Act does not 

specifically reference the types of liability 

that may be imposed upon Private Funds 

as a result of these filings, one possibility is 

that existing antifraud provisions will apply 

to misstatements or omissions made to the 

SEC in these public filings.

The Transparency Act did not indicate 

whether there will be guidance forthcoming 

relating to how “beneficial ownership” will 

be defined for the purpose of these reporting 

requirements. In addition, Private Fund 

sponsors will have to deal with any issues 

arising out of pre-existing confidentiality 

covenants which cover the information the 

Private Fund would be required to report.

The requirement to disclose the names and 

addresses of all beneficial owners will no 

doubt be troubling for many Private Funds. 

In addition to obvious investor privacy 

concerns,10 for those Private Funds the 

interests in which are traded among 

investors in an established secondary market 

(e.g., certain securitization vehicles), it 

might become difficult to keep track of all 

current beneficial owners in order to meet 

the regulatory requirements imposed by the 

Transparency Act.

What does it mean to be “examined” 
by the seC?

Under the Transparency Act, all Private 

Funds would need to cooperate with any 

request for information11 or examination  

by the SEC.12 Currently, registered funds  

and investment advisers are subject to 

examinations conducted by the SEC’s 

Office of Compliance, Inspections and 

Examinations (“OCIE”). Examinations are 

generally performed on relatively short 

notice and typically involve the production 

of requested information, interviews and 

onsite inspections. They may last between 

two days and several weeks, depending on 

the size and nature of fund business and the 

findings of the examination. 

There are usually three possible outcomes 

for an examination. First, the examiners 

may find only minor deficiencies, which 

are typically discussed in an exit interview 

followed by a form letter indicating that the 

examination process is complete. Second, 

if more serious deficiencies are found, they 

are reported to the registrant in a deficiency 

letter. The registrant must respond to OCIE 

by detailing the steps it will take to correct 

the deficiencies and can expect follow-up 

from the SEC staff on these points in the 

next examination. Third, if the examiners 

find violations of law, OCIE will refer the 

registrant to the SEC’s Enforcement Division 

for legal action. OCIE may also perform 

“for cause” inspections without notice if it 
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believes there are ongoing violations of  

law or may perform “sweep” examinations 

of all registrants with particular business 

characteristics. Private investment funds 

that are managed by registered investment 

advisers are already subject to these  

examination requirements.

anti-money laundeRing 
RequiRements

The Transparency Act would require Private 

Funds and Small Private Funds to establish 

anti-money laundering programs and to 

report suspicious transactions under the  

US Bank Secrecy Act. The Treasury 

Secretary, in consultation with the SEC 

and the US Commodity Futures Trading 

Commission, must propose a rule within  

180 days of the enactment of the 

Transparency Act establishing the minimum 

policies, procedures and controls required 

for the anti-money laundering programs. 

Unlike the anti-money laundering require-

ments that currently apply to registered 

investment companies, the new rule must 

require the Private Fund or Small Private 

Fund to “use risk-based due diligence 

policies, procedures, and controls that are 

reasonably designed to ascertain the identity 

of and evaluate any foreign person… that 

supplies funds or plans to supply funds to 

be invested with the advice or assistance 

of such investment company.”13 The rule 

must also require Private Funds and Small 

Private Funds to comply with the same 

requirements as other financial institutions 

for producing records requested by a US  

federal bank regulator no later than  

120 hours after receiving such request.14 

If a final rule is not issued by the Treasury 

Secretary, the anti-money laundering 

requirements, as set forth in the 

Transparency Act, would take effect one 

year after the date of enactment of the 

Transparency Act.

Other issues

adviseRs aCt RegistRation

At this time, it is unclear whether the 

Transparency Act would require investment 

advisers to any of the affected funds to be 

registered under either the Investment 

Advisers Act of 1940 (the “Advisers Act”) 

or state law. Many advisers to unregistered 

funds rely on Advisers Act Section 203(b)(3),  

which exempts from SEC registration any 

adviser with fewer than 15 clients not holding  

itself out to the public as an investment 

adviser, and not providing advice to any 

investment company “registered” under the 

Investment Company Act.15 Because the 

Transparency Act’s language specifically 

references “registration” of Private Funds 

under the Investment Company Act, this 

may preclude reliance by their investment 

advisers on the Advisers Act exemption.16 

FailuRe to Comply With  
seCtions 6(a)(6) and 6(a)(7)

Because the Transparency Act would  

eliminate the exclusion for private investment  

funds (i.e., Sections 3(c)(1) and 3(c)(7)) from 

the definition of “investment company,” 

failure to comply with the applicable filing 

requirements of Section 6(a)(6) or Section 

6(a)(7) by a Private Fund or a Small Private 

Fund would presumably result in the same 

penalties that currently apply to any failure 

to register as an investment company. 

These can include, among other things, 

contracts being deemed void and possible 
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rescission of transactions, as well as civil 

money penalties. In addition, certain private 

funds’ agreements (e.g., limited partnership 

agreements of private equity funds) typically 

provide that a general partner of a fund 

can be removed for certain acts, including 

non-compliance with laws. A failure to 

comply with Section 6(a)(6) or 6(a)(7) that 

results in other violations of the Investment 

Company Act could, depending upon the 

circumstances, trigger a “for cause” removal 

of a general partner.

eFFeCts on Funds Relying on 
potential “alteRnative” exClusions

In addition to relying on Section 3(c)(1) or 

3(c)(7), some types of Private Funds may 

rely on other exclusions from status as an 

investment company. For example, many 

real estate funds that rely on Section 3(c)(1)  

or 3(c)(7) also have the ability to rely on 

Section 3(c)(5)(C).17 

Similarly, many securitization vehicles may 

rely on Investment Company Act Rule 3a-718 

in addition to Section 3(c)(1) or 3(c)(7). 

Many Private Funds that have the ability 

to rely on multiple alternative exclusions 

under the Investment Company Act disclose 

the alternative exclusions in their offering 

memorandum and other documentation. 

It is unclear whether a Private Fund that 

wants to continue to rely on Section 6(a)(6) 

or 6(a)(7) as a back-up exception to another 

available exclusion will have to register and 

otherwise comply with the new requirements  

from the inception of the fund or only from 

the point at which the fund begins to rely on 

Section 6(a)(6) or 6(a)(7) for its exemption.

eFFeCts on non-us Funds With  
us investoRs

At this point in time, without more in the way  

of interpretive guidance, the Transparency 

Act does not, on its face, distinguish in its 

application as between private investment 

funds organized in the United States (“US 

Funds”) and those organized outside the 

United States (“Non-US Funds”).

By way of background, Section 7(d) of the 

Investment Company Act prohibits Non-US 

Funds from offering or selling their securities  

in US public offerings unless the SEC issues 

an order permitting them to register under 

the Investment Company Act. The standard 

for issuing such orders requires a Non-US 

Fund to structure itself and operate as a  

US investment company. Thus, obtaining  

an order under Section 7(d) is not a  

practical alternative for many, if not most, 

Non-US Funds.

While Section 7(d) prohibits a public offering  

in the United States by an Non-US Fund, 

it does not prohibit a US private placement 

by such a fund. In conducting these sorts 

of private placements, Non-US Funds may 

elect to rely on Section 3(c)(1) or 3(c)(7) for 

their inbound offering (i.e., to US persons). In  

order for the issuer to rely on Section 3(c)(1)  

following the offering, the securities of the 

Non-US Fund may be held by no more 

than 100 beneficial owners resident in the 

United States. Similarly, in the context of a 

Non-US Fund relying on Section 3(c)(7) for 

its inbound offering, following the offering, 

all US resident beneficial owners must be 

qualified purchasers.19 
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Taking all of the above into account, and 

assuming that the SEC staff determines 

to use Sections 6(a)(6) and 6(a)(7) as 

they do Sections 3(c)(1) and 3(c)(7) with 

respect to inbound offerings by Non-US 

Funds, Non-US Funds would be subject to 

similar obligations as US Funds under the 

Transparency Act.

antiFRaud pRovisions

It should be noted that Rule 206(4)-820 

under the Advisers Act, which already 

imposes antifraud liability on advisers to 

Section 3(c)(1) and 3(c)(7) funds, would 

continue to apply to advisers to Private 

Funds that rely on Section 6(a)(6) or 6(a)(7).  

Rule 206(4)-8 prohibits all advisers, whether  

or not registered under the Advisers Act, from  

making false and misleading statements 

to, or otherwise engaging in conduct that 

is fraudulent, deceptive or manipulative 

with respect to, investors and prospective 

investors in certain pooled investment 

vehicles, without regard to whether a client 

or prospective client is involved. Thus, the 

rule prohibits false or misleading statements 

made, for example, to existing investors in 

account statements, as well as to prospective 

investors in private placement memoranda, 

offering circulars or responses to requests 

for proposals. The rule applies regardless 

of whether a pooled investment vehicle is 

offering, selling or redeeming securities.

FoReign CoRRupt pRaCtiCes aCt

The Transparency Act would not alter the 

application of the US Foreign Corrupt 

Practices Act (“FCPA”) to private funds. 

The FCPA broadly prohibits the offering or 

making of payments or gifts to foreign  

officials, political parties, political candidates,  

political party officials, and officials of 

public international organizations, and also 

imposes affirmative accounting obligations 

with respect to corporate books and records 

and internal controls. These accounting 

obligations apply only to issuers of securities 

registered under Section 12 of the Securities 

Exchange Act of 1934 or to those that file 

reports under Section 15(d) of that same 

statute. Since the Transparency Act as 

currently drafted would not require private 

funds to register or report under that federal 

statute, the FCPA accounting obligations 

would still not apply to private funds. The 

antibribery provisions of the FCPA, however, 

apply to any entity organized under US law 

or with its principal place of business in the 

United States, so private funds so organized 

or located are already subject to those  

provisions, and the Transparency Act would 

not establish any exemption.

eFFeCt on opinion pRaCtiCe

Depending upon the type of Private Fund 

involved, it is not uncommon for attorneys 

to be asked by transaction participants as of  

the closing of a sale of interests in the fund 

(or in connection with a credit facility) to 

opine as to the Investment Company Act 

status of the fund. In the context of Private 

Funds that currently rely on Section 3(c)

(1) or 3(c)(7), the formulation of the typical 

current opinion would be that the private 

fund is not an “investment company.” If the 

Transparency Act is enacted, opinions for  

new Private Funds would need to reference  

that they are “investment companies” 

exempt from the provisions of the 

Investment Company Act other than 

Sections 6(a)(6) or 6(a)(7).
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We note that at this time, passage of the 

Transparency Act is uncertain. While  

there appears to be support for this  

legislation in the current economic  

environment, even if enacted it could 

undergo substantial revision beforehand. 
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