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Forum Selection Clauses: What a Difference an "Of" Makes 

In a ruling that may be of interest to any company that includes forum-
selection clauses in its agreements—especially in agreements with 
consumers—the US Court of Appeals for the Ninth Circuit recently ruled 
that a clause selecting the "courts of Virginia" meant the parties agreed to 
litigate only in Virginia state courts, not its federal courts. Doe 1 v. AOL LLC, 
No. 15323 (9th Cir. Jan. 16, 2009). Because class actions are unavailable in 
Virginia state courts, the Ninth Circuit held that the forum-selection clause 
was ineffective as to consumers who are California residents at the time the 

complaint was filed and who sue on behalf of a putative class under California's Consumer Legal Remedies 
Act (CLRA). The Ninth Circuit did not disturb the lower court's ruling that the forum-selection clause could 
be enforced against a plaintiff from New York. 

The appeal arose out of a lawsuit that followed AOL's alleged brief unintended disclosure of thousands of 
its users' personal information—including Internet search inquiries, credit card numbers, social security 
numbers, and other data—on a publicly accessible web site. Two California plaintiffs and one New York 
plaintiff filed a class-action lawsuit in the US District Court for the Northern District of California, alleging 
that AOL's disclosure violated federal and California law. Based on the forum-selection clause, AOL 
persuaded the district court to dismiss the case without prejudice to its being refiled in state or federal 
court in Virginia. On appeal, the plaintiffs argued that the forum-selection clause limits them to state court 
in Virginia, where class actions are not available. Because, under their interpretation, the clause would 
preclude them from proceeding on a class-wide basis, they argued the clause is unenforceable because, 
plaintiffs contended, it violates California public policy generally favoring consumer class actions. 

The Ninth Circuit ruled for plaintiffs in a per curiam decision. The court focused on AOL's use of the 
preposition "of" rather than "in" in the forum-selection clause—i.e., "courts of Virginia" rather than "courts 
in Virginia." Relying on Black's Law Dictionary's definition of the word "of" and opinions from other circuits 
interpreting similar forum-selection clauses, the court concluded that the clause designated only Virginia 
state courts. 

In light of that interpretation, the court then concluded that the forum-selection clause could not be 
applied to the California plaintiffs. Under federal law, a forum-selection clause is invalid if it contravenes a 
strong public policy of the forum in which the suit was brought. The Ninth Circuit pointed to the California 
Court of Appeal's decision in America Online, Inc. v. Superior Court, 90 Cal. App. 4th 1 (Ct. App. 2001), 
holding that a similar forum-selection clause in an AOL customer agreement, which likewise required 
California residents asserting claims under the CLRA to bring suit in Virginia state courts, ran afoul of 
California's public policy favoring consumer class actions—a policy reflected in the CLRA itself. In a 
concurring opinion joined by a second member of the Ninth Circuit's three-judge panel (and which 
therefore would appear to be controlling law), Judge Nelson added that a plaintiff may invoke this 
California public policy so long as he or she is a California resident "at the time the complaint is filed." The 
third member of the panel, Judge Bea, would have required plaintiffs to demonstrate a greater connection 
to California before invoking California's public policies to invalidate the forum-selection clause. 
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The Ninth Circuit's holding in Doe 1 should serve as a caution to companies that include forum-selection 
clauses in their agreements, especially consumer agreements. To begin with, unless a company seeks to 
limit the forum for disputes to state court, it should be concerned with any provision that specifies the 
forum as "the courts of" a particular state. Instead, companies should consider forum-selection clauses 
that expressly state that suit may be brought in federal or state court of the chosen state. 

The Ninth Circuit's holding also is important for companies that use forum-selection or choice-of-law 
clauses and face the possibility of lawsuits in California. Whether a plaintiff is entitled to invoke California's 
pro-class-action public policies is often a closely fought battle in conflict-of-law disputes. Doe 1 strongly 
suggests that out-of-state plaintiffs cannot do so. 

For inquiries related to this alert, please contact the authors, Joseph W. Goodman at 
jgoodman@mayerbrown.com and John Nadolenco at jnadolenco@mayerbrown.com. 

Learn more about Mayer Brown's Consumer Litigation & Class Actions practice or contact John Nadolenco 
at jnadolenco@mayerbrown.com or Lucia Nale at lnale@mayerbrown.com. 

Learn more about Mayer Brown's Supreme Court & Appellate practice or contact Lauren Goldman at 
lrgoldman@mayerbrown.com or David Gossett at dgossett@mayerbrown.com. 
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