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Taking advantage of the opportunity to
make annual exclusion gifts can reap
significant tax benefits over time. If you
expect to owe estate taxes at your death and
can afford to give gifts to family members
and loved ones, a program of regular annual
exclusion giving will permit you to transfer
wealth to the people you care about without
paying gift tax.

The “annual exclusion” amount is the
maximum amount you can give to another
individual during a calendar year without
incurring gift tax. Annual exclusion gifts do
not use up your lifetime gift tax exemption
(currently $1 million), allowing you the
freedom to save your exemption for larger
lifetime gifts. Each gift you make also
reduces the amount of your taxable estate.
In addition, when you make a gift of property
that may increase in value, any future
appreciation and income that the donated
property might generate is removed from
your estate, increasing your tax savings.

You can make an annual exclusion gift

to anyone in the world, including remote
family members, friends, or even strangers,
though children and other descendants are
the most common recipients of these gifts.

Amount of the Exclusion

The annual exclusion amount is indexed

for inflation. In 2008, the annual exclusion
amount is $12,000; in 2009, it will increase
to $13,000. The annual exclusion amount
applies to each person to whom you choose
to make a gift. For example, if you decide to
make gifts of the full $13,000 annual exclu-
sion amount to 10 different people in 2009,
you can remove $130,000 from your taxable
estate without paying gift tax or using any of
your gift tax exemption.

Increased Benefits for
Married Couples

Married couples can double the benefit of
the annual exclusion if both consent to treat
gifts made by either spouse as made one-half
by each (“gift-splitting”). Gift-splitting can
be helpful in situations where one spouse
owns property that the spouse wants to give
to a loved one, but the value of the property
is greater than the annual exclusion. If both
spouses consent to split gifts, the first spouse
can transfer the full value of the property to
the gift recipient while minimizing the tax
consequences of the gift.
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For example, if you own property worth
$26,000 in 2009 that you want to transfer
to a child, you and your spouse can combine
your annual exclusion amounts ($13,000
each) and give that child the property
without incurring gift tax. Both of you are
still free to use your lifetime exemptions for
larger gifts.

However, you should note that any election
to split gifts applies to all gifts made by
either you or your spouse in that calendar
year. This means that any gift that exceeds
the amount of both spouses’ annual exclusions
will be attributed one-half to each spouse
and applied to each spouse’s lifetime gift tax
exemption, or, if a spouse has already used
his or her exemption, that spouse will owe
tax on the gift.

Gifts to Minors

For a gift to qualify for the annual exclusion,
the recipient must be entitled to the
immediate use and enjoyment of the gift.
Gifts to a custodial account held for the
benefit of a minor under the Uniform Gifts
to Minors Act or the Uniform Transfers to
Minors Act will qualify for the exclusion.

You also can make annual exclusion gifts to
certain kinds of trusts. However, these trusts
must contain specific provisions. The trust
must allow the beneficiary a limited right

of withdrawal, either when the beneficiary
turns 21, or for a period after you make the
gift to the trust. If the beneficiary does not
withdraw the funds, then the funds can
continue to be held in trust until the time
you specify in the trust agreement.

2 Maximizing the Benefits of Annual Exclusion Gifts

Gifts for Tuition and Medical
Expenses

Another easy way to make gifts to family
members and others is to pay their tuition
and medical expenses. If you make the
payment directly to the school or health care
provider, the payment is not subject to gift
tax, does not use any gift tax exemption and
does not “count” against the annual exclusion
gift amount. For example, in 2009, if your
grandchild is enrolled in a college that
charges $25,000 for tuition, you could pay
the full tuition and give the grandchild an
additional annual exclusion gift of $13,000
without incurring gift tax or using gift tax
exemption, provided you make the tuition
payment directly to the college.

Front-loaded Gifts to 529 Plans

You can increase the benefits of annual
exclusion giving by making annual exclusion
gifts to a 529 plan. A 529 plan is a tax-
advantaged savings plan that is designed

to encourage savings for the cost of higher
education. Earnings in a 529 plan are not
subject to federal income tax (and in many
cases, state income tax) as long as the money
withdrawn from the 529 account is used for
qualifying educational expenses.

Generally, you cannot give more than the
annual exclusion amount to any individual
in a calendar year without using up gift tax
exemption. However, you can give up to
five-years’ worth of annual exclusion gifts to
a 529 plan in a single year. A front-loaded
gift to a 529 plan removes assets from your
estate while allowing the beneficiary of the
529 plan to take advantage of the growth



of the transferred assets. For example, in

a year when the annual exclusion amount

is $13,000, you could give up to $65,000

to a 529 plan. If you are married and your
spouse agrees to split gifts, you could give up
to $130,000 to a 529 plan in a single year.
Because the front-loaded gift has a longer
period of time to grow, the gift can pass
additional value to the beneficiary.

If you make a lump sum gift to a 529 plan

of five years’ of annual exclusion gifts, you
cannot make gifts to the plan beneficiary

for the following five-year period without
incurring gift tax or using up part of your gift
tax exemption. If you die within five years of
making the gift, a portion of the gift may be
included in your estate for estate tax purposes.

Gift Tax Returns

In some cases, you will be required to file a
gift tax return even though no gift tax is due.
For example, you must file a gift tax return
if you and your spouse agree to split gifts.
You must also file a gift tax return if you
take advantage of the opportunity to make a
front-loaded gift to a 529 plan.

Conclusion

With the right giving plan in place, annual
exclusion gifts can be a simple and cost-effective

method of transferring wealth to family and
loved ones, reducing your taxable estate, and
preserving your lifetime gift tax exemption.

For additional information on Mayer Brown's
Wealth Management: Trusts, Estates &
Foundations group please visit us at www.
mayerbrown.com.

For additional information related to
annual exclusion gifts please contact:

Richard A. Campbell
+1 312 701 7111
rcampbell@mayerbrown.com

James A. Casey
+1 312 701 8670
jcasey@mayerbrown.com

Daniel W. Luther
+1 312 7017137
dluther@mayerbrown.com

Howard M. McCue III
+1 312 701 7102
hmccue@mayerbrown.com

Donna E. Morgan
+1 312 701 7138
dmorgan@mayerbrown.com

Mayer Brown is aleading global law firm with approximately 1,000 lawyers in the Americas, 300 in Asiaand 500 in Europe. Our Asia presence was enhanced by our combination

with JSM (formerly Johnson Stokes & Master), one of the largest and oldest Asia law firms. We serve many of the world’s largest companies, including a significant
proportion of the Fortune 100, FTSE 100, DAX and Hang Seng Index companies and more than half of the world’s largest investment banks. We provide legal servicesin

areas suchas Supreme Courtand appellate; litigation; corporate and securities; finance; real estate; tax; intellectual property; government and global trade; restructuring,
bankruptcy and insolvency;and environmental.

OFFICELOCATIONS = AMERICAS: Charlotte, Chicago, Houston, Los Angeles, New York, Palo Alto, Sdo Paulo, Washington
ASIA: Bangkok, Beijing, Guangzhou, Hanoi, Ho Chi Minh City, Hong Kong, Shanghai
EUROPE:Berlin, Brussels, Cologne, Frankfurt, London, Paris

ALLIANCE LAW FIRMS Mexico City (Juregui, Navarrete y Nader); Madrid (Ramén & Cajal); Italy and Eastern Europe (Tonucci & Partners)

Please visit our web site for comprehensive contact information for all Mayer Brown offices.

www.mayerbrown.com

This Mayer Brown LLP publication provides informationand comments onlegal issues and developments of interest to our clients and friends. The foregoing is not acomprehensive treatment of the subject matter coveredand is not intended
to provide legal advice. Readers should seek specific legal advice before taking any action with respect to the matters discussed herein.

IRSCIRCULAR 230 NOTICE. Any advice expressed herein as to tax matters was neither written nor intended by Mayer Brown LLP to be used and cannot be used by any taxpayer for the purpose of avoiding tax penalties that may be imposed under
UStaxlaw. Ifany person uses or refers toany such taxadvice in promoting, marketing or recommendingapartnership or other entity, investment plan or arrangement to any taxpayer, then (i) the advice was written to support the promotion or

marketing (byaperson other than Mayer Brown LLP) of that transaction or matter,and (ii) such taxpayer should seek advice based on the taxpayer’s particular circumstances froman independent taxadvisor.

©2008. Mayer Brown LLP, Mayer Brown International LLP,and/or JSM. Allrights reserved.

Mayer Brownisaglobal legal services organization comprising legal practices thatare separate entities (the “Mayer Brown Practices”). The Mayer Brown Practices are: Mayer Brown LLP,alimited liability partnership

establishedinthe United States; Mayer Brown International LLP,alimited liability partnershipincorporatedin Englandand Wales;and JSM,aHong Kong partnership,anditsassociated entities in Asia. The Mayer Brown
Practicesare knownas Mayer Brown JSMin Asia. “Mayer Brown”and the “Mayer Brown” logo are the trademarks of the individual Mayer Brown Practicesin their respective jurisdictions.

1208


http://www.mayerbrown.com/
http://www.mayerbrown.com/
http://www.mayerbrown.com/
mailto:rcampbell@mayerbrown.com
mailto:jcasey@mayerbrown.com
mailto:dluther@mayerbrown.com
mailto:hmccue@mayerbrown.com
mailto:dmorgan@mayerbrown.com



