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Memorandum on the enforcement of Hong Kong judgments in the Courts of
the People’s Republic of China
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Pursuant to the Arrangement on Reciprocal
Recognition and Enforcement of Judgments
in Civil and Commercial Matters by the
Courts of the Mainland and of the Hong
Kong Special Administrative Region
Pursuant to Choice of Court Agreements
between Parties concerned (“the
Arrangement”), parties to litigation in Hong
Kong may apply to Mainland Courts for
recognition and enforcement of enforceable
final judgments handed down by Hong
Kong Courts (with a choice of Hong Kong
court agreement) for payment of money in
respect of civil and commercial matters from
1 August 2008.

What types of Hong Kong judgments can
one apply for recognition and enforce-
ment in the Mainland after 1 August
2008?

According to the stipulations in the
Arrangement, a party may only make an
application for recognition and enforcement
of judgments made by Hong Kong Courts
that fulfil the following conditions:

¢ the judgment must be concerned with civil
and commercial contractual matters, not
including matrimonial, succession, tort,
contracts of employment and bankruptcy
matters (paragraph 2 of Article 3 of the
Arrangement).

* the judgment must require payment of
money in a civil and commercial case,
not including judgments on confirmation
of rights and interests or specific perfor-
mance (Article 1 of the Arrangement).

o where the parties have agreed to use Hong
Kong Courts in writing (meaning the
parties agree, whether by written contract,
letter or e-mail), that the Courts of the
Hong Kong SAR are expressly designated
as the Court having sole jurisdiction to
resolve any dispute.

And the agreement does not expressly, nor
clearly state that the Arrangement is not
applicable (paragraphs 1 and 3 of Article 3
of the Arrangement).

* judgments must be made by either the
Court of Final Appeal, the Court of
Appeal, the Court of First Instance or the
District Court (paragraph 2 of Article 2 of
the Arrangement).

¢ judgments include any judgment, order
or certificate of taxation (or “allocatur”)
issued by the Courts of the Hong Kong
SAR (Article 2 of the Arrangement).

« the Arrangement applies to judgments
made on or after the commencement date
of the Arrangement (on or after 1 August
2008) (Article 17 of the Arrangement).



To which Mainland Court should the
party make an application?

To make an application for recognition and
enforcement of a Hong Kong judgment
that comes within the requirements of the
Arrangement, one should follow the follow-
ing procedure:

« file the judgment with the Intermediate
People’s Court at the place of domicile
or ordinary residence of the judgment
debtor, or where the property of that party
is located (Article 4 of the Arrangement);

« if the judgment debtor’s place of domicile
or ordinary residence, or where the prop-
erty of that party is located, falls within
the jurisdiction of different Intermediate
People’s Courts of the Mainland, the
applicant should make a choice and
apply to either one of such People’s Court
for recognition and enforcement. The
Applicant should not file the applications
separately with two or more People’s
Courts (paragraph 1 of Article 5 of the
Arrangement);

« if the judgment debtor’s place of domicile
or ordinary residence, or where the prop-
erty of that party is located, falls within
both Mainland China and Hong Kong, the
applicant may file separate applications
with the courts of both places at the same
time. However the total amount recovered
from enforcing the Judgment in the courts
of the two places shall not exceed the sum
specified in the Judgment (paragraph 2 of
Article 5 of the Arrangement).

What are the time limits and what docu-
ments should the applicant submit when
making the application?

The applicant should make an application to
the relevant Court(s) within two years from

the date on which the judgment becomes
enforceable, which shall be the day of the
judgment unless the judgment specifies
another period of performance, in which
case the time limit shall be calculated from
the last date of the period of performance
specified (paragraphs 2 and 3, Article 8 of
the Arrangement).

The Applicant should submit the following
documents (Article 6 of the Arrangement) :

« the application for recognition and
enforcement should specify the following
(Article 7 of the Arrangement):

» when the applicant is a natural person,
his name and domicile; when the
applicant is legal person or other
organisation, its name, domicile and the
name, duties and domicile of its legal
representative or principle responsible
person;

» the reason for the application, the place
where the property of the party against
whom the application is filed is situated
and the status of the property;

» whether or not an application has been
made to the Hong Kong Courts for
enforcement of the judgment and the
status of its enforcement.

* a copy of the final judgment with seal of
the Hong Kong Court;

* a certificate issued by the Hong Kong
Court, certifying that the judgment is a
final judgment as referred to in Article 2
of the Arrangement and enforceable in
Hong Kong.

« identification documents:

» when the applicant is a natural person,
an identity card or notarised copy of the
identity card shall be submitted;
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» when the applicant is a legal person
or other organisation, a notarised
copy of its registration record shall be
submitted;

» when the applicant is a foreign person
or any other organisation, correspond-
ing notarisation and authentication of
documents shall be submitted.

Where any document submitted to a People’s
Court of the Mainland is not in the Chinese
language, the applicant should submit a
Chinese translation which has been duly
certified as correct (paragraphs 2 and 3 of
Article 6 of the Arrangement).

In what circumstances will judgments
made by Hong Kong Courts be refused
recognition and enforcement on the
Mainland? What alternative remedies
are open to the Applicant?

According to the Arrangement, when a
debtor under a judgment made by a Hong
Kong Court provides evidence to show any
of the following situations, Mainland Courts
shall refuse to recognise and enforce the
judgment (Article 9 of the Arrangement) :

« the choice of Hong Kong Court agreement
is invalid, but not including cases where
Hong Kong Courts have made a determi-
nation that the choice of court agreement
is valid;

* the judgment has been wholly satisfied;
* pursuant to Mainland law, Mainland

Courts have exclusive jurisdiction over the

case;

¢ the party who did not appear in Court,
and against whom a judgment was given,
had not been summoned according to

Hong Kong law or the party had been
summoned according to Hong Kong

law but had not been given such time to
defend the proceedings as specified by
Hong Kong law. This is unless the service
was effected by way of public announce-
ment according to Hong Kong law;

¢ the judgment was obtained by fraud;

e ajudgment on the same cause of action
between the parties has been made by the
Mainland Court where enforcement is
sought, or by a court of a foreign country
or outside the territory, or an arbitral
award has been made by an arbitration
body, and the said judgment or award has
already been recognised or enforced by the
Mainland Court.

Where any party concerned is aggrieved

by the decision on the recognition and
enforcement of a judgment, he may apply to
a People’s Court at the next higher level for
review (Article 12 of the Arrangement).

Where a Mainland Court dealing with

the application has refused recognition

or enforcement of the judgment, the
applicant may not make another application
for recognition and enforcement.

However, the applicant may bring a Court
action on the same facts in a court of the
place where enforcement of the judgment
was sought (paragraph 3 of Article 13 of the
Arrangement).

This Memorandum only provides general
information on the procedure for enforce-
ment of Mainland judgments in Hong Kong.
For any further information, please contact
our partner, Mr. Thomas So at +852 2843
4502.
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