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. INTRODUCTION

The Investment Advisers Act of 1940, as amended (“Advisers Act” or “Act”) is the last in a series of federal
statutes intended to eliminate abuses in the securities industry that Congress believed contributed to the
stock market crash of 1929 and the resulting Great Depression. It was enacted in conjunction with the
Investment Company Act of 1940, as amended (“Company Act”) and supplements other federal statutes
regulating the securities industry by requiring the registration of certain "investment advisers” with the U.S.
Securities and Exchange Commission (“SEC" or "Commission”). The Advisers Act was based on a
Congressionally mandated study of investment trusts and investment companies, including consideration
of investment counsel and investment advisory services, carried out by the SEC during the 1930's.” The
Commission’s report traced the historical growth of the advisory industry and stressed that a significant
problem in the industry was the existence, either consciously or subconsciously, of a prejudice by advisers
in favor of their own financial interests. The Act reflects congressional recognition of the “delicate” fiduciary
nature of the advisory relationship, as well as Congress’s desire to eliminate, or at least expose, all conflicts
of interest which might cause advisers, whether intentionally or not, to render advice which is not
disinterested.?

In 1996, Congress enacted the National Securities Market Improvement Act of 1996 (“NSMIA"),® which
significantly altered the national regulatory scheme for investment advisers by dividing regulatory
jurisdiction, in most respects, between the SEC and the states. That statute subjected to SEC registration
investment advisers having over $25 million in assets under management ("AUM") and certain other
categories of advisers as to which there is a national regulatory concern. Smaller investment advisers were
expected to comply with the registration and regulatory requirements of the states in which they do
business. This division of authority was revisited in 2010 when Congress enacted the Dodd-Frank Wall Street
Reform and Consumer Protection Act (“Dodd-Frank”),* which, among other things, significantly amended
the registration requirements and exemptions previously available to certain investment advisers. In
addition to repealing a long-standing registration exemption for private advisers, Dodd-Frank authorized
the SEC to adopt and implement certain rules and regulations regarding newly enacted registration
exemptions and requirements.

This outline discusses, in summary form, obligations imposed upon investment advisers under the federal
securities laws, as well as the division of regulation between the SEC and the states. It does not describe
every requirement to which an investment adviser may be subject and cannot be relied upon as legal
advice. For example, it does not discuss fiduciary duties under the Company Act, or investment restrictions
in such statutes as the Employee Retirement Income Security Act of 1974, as amended (“ERISA"), the Bank
Holding Company Act, the Federal Communications Act or other federal statutes. Nor does it cover the
requirements of organizations such as the CFA Institute and its performance presentation requirements
applicable to member firms. The outline is general in nature, requiring reference to applicable statutes,

See Investment Trusts and Investment Companies, Report of the U.S. Securities and Exchange Commission, pursuant to Section 3Q
of the Public Utility Holding Company Act of 1935, on Investment Counsel, Investment Management; Investment Supervisory, and
Investment Advisory Services, H.R. Doc. No. 477, 76th Cong., 2d Sess. (1939).

2 SECv. Capital Gains Research Bureau, Inc., 375 U.S. 180, 191-92 (1963).
3 See Pub. L. No. 104-290, 110 Stat. 3416 (1996), codified as amended in various sections of 15 U.S.C. 78a (2000).
4 See Pub. L. No. 111-203, 124 Stat. 1376, 1571 (2010).
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regulations and forms for more complete information to ensure compliance. Specific activities or events
require advice tailored to the particular circumstances involved which, in some cases, might make the
principles discussed in this outline inapplicable.

1. INVESTMENT ADVISER UNDER THE ACT
Advisers Act Section 202(a)(11) defines the term “investment adviser” to mean:

any person who, for compensation, engages in the business of advising others, either
directly or through publications or writings, as to the value of securities or as to the
advisability of investing in, purchasing, or selling securities, or who, for compensation and
as a part of a regular business, issues or promulgates analyses or reports concerning
securities . . ..

The staff of the SEC's Division of Investment Management (“Staff")—which administers the Act —has
provided guidance regarding the three primary elements of the statutory definition and their applicability
to persons, including financial planners, pension consultants and others, who provide investment advisory
services to clients. To be an investment adviser under the definition, a person must satisfy all three elements,
which are discussed separately below.

A. “Compensation”

The term “compensation” is construed broadly. The receipt of any economic benefit, whether in the form
of an advisory fee, some other fee relating to the total services rendered, a commission, or some
combination thereof, satisfies this element. A separate fee for advisory services is not necessary. This
element is satisfied if a single fee is charged for a number of services, including advisory services, such as a
legal fee.®

B. “In the Business”
A person must also be in the "business” of providing investment advice for compensation to be deemed an
investment adviser. This need not be the person’s sole or principal business. There is no hard and fast

standard for satisfying this element; it depends upon the degree of the person’s advisory activities. The Staff
views three criteria as relevant to this determination:

e Is the person giving investment advice solely incidental to his non-advisory business?
e How specific is the advice?

e Does the person receive compensation, whether directly or indirectly?

> Most interpretations are in the form of Staff “no-action” letters. In addition, the Staff has issued two releases interpreting and
summarizing its positions with respect to persons held to be within the definition of “investment adviser.” See Applicability of the
Investment Advisers Act to Financial Planners, Release No. IA-770 (Aug. 13, 1981) [hereinafter "Release 770"]; see also Applicability
of the Investment Advisers Act of 1940 to Financial Planners, Pension Consultants, and Other Persons Who Provide Others with
Investment Advice As a Component of Other Financial Services, Release No. IA-1092 (Oct. 8, 1987) [hereinafter “"Release 1092"].

6 See Milton O. Brown, P.C., SEC No-Action Letter (Aug. 29, 1983).
2
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To distinguish a person “in the business” of providing advice from one who provides advice incidental to
another business, SEC Release 770 provides the following guidance:

C.

A person who holds himself out to the public as an investment adviser or as one who provides
investment advice is in the business of providing investment advice.

A financial planner is providing investment advice if, on anything other than rare and isolated
instances, he discusses the advisability of investing in specific securities or types of securities.

A market timing service is an investment advisory business.

“Advice about Securities to Others”

A person clearly meets this element of the statutory definition by providing advice about, or issuing reports
concerning, specific securities. The more difficult questions arise with less specific advice. The Staff takes
the position that a person is an investment adviser if that person provides generalized advice about
investing in "types” or “classes” of securities or investments (e.g., mutual funds, limited partnerships, bonds,
equity securities) for compensation. The Staff has also stated:

advice about market trends is advice about securities;’

advice in the form of statistical or historical data generally is advice about securities unless the
advice is no more than an objective report of facts on a non-selective basis;?

advice about the selection of an investment manager may meet this element;®

advice concerning the advantages of investing in securities versus other types of investments
(e.g., real estate, coins, stamps) is advice about securities; and

providing clients with a selective list of securities is advice about securities even though no
specific recommendation is made from the list.

In addition, persons providing advice about securities must provide such advice to others. For example, the
SEC Staff has stated in no-action letters that it would not recommend enforcement action against certain
subsidiaries that provide investment advice solely to their parent company and its wholly owned affiliates
since the advisory subsidiary did not hold itself out publicly as an investment adviser and was not providing
advice about securities to others.™

See Dow Theory Forecasts, Inc., SEC No-Action Letter (Feb. 2, 1978).
See Bridge Data Co., SEC No-Action Letter (May 31, 1975).
See FPC Securities Corp., SEC No-Action Letter (Dec. 1, 1974); see also Release 770.

See, e.g., Zenkyoren Asset Management of America Inc., SEC No-Action Letter (Jun. 30, 2011); Allianz of America, Inc., SEC Staff
No-Action Letter (May 25, 2012); MEAG MUNICH ERGO Asset Management GmbH, SEC No-Action Letter (Feb. 14, 2014); and
Lockheed Martin Investment Management Co., SEC No-Action Letter (Jun. 5, 2006).

3
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A frequent question arising under the definition of “investment adviser” relates to individuals known as
“financial planners.” SEC Releases 770 and 1092"" identify most financial planners as investment advisers
under the Act who must comply with it unless they can rely on a statutory exception or exemption, as
discussed below.?

ll.  EXCEPTIONS FROM THE “INVESTMENT ADVISER"” DEFINITION

Subsections (A)-(H) of Section 202(a)(11) except various categories of persons who otherwise arguably
satisfy the definition of “investment adviser,” but for whom Congress has determined that regulation under
the Act is unnecessary. If a person falls within any of the exceptions, no provisions of the Act apply (in
contrast with the treatment afforded persons who are exempted from SEC registration, but not from the
antifraud provisions of the Act). A person relying on an exception must meet all the requirements of the
exception. The availability of any exception necessarily depends on the particular facts and circumstances
involved. The exceptions are summarized below:

A. Any Bank or Bank Holding Company
Subsection 202(a)(11)(A) excepts a bank, or any bank holding company (as defined in the Bank Holding
Company Act) which is not an investment company (but not a non-bank subsidiary of a bank holding
company). However, the term “investment adviser” does include any bank or bank holding company that
serves or acts as an investment adviser to a registered investment company. If such services or actions are
performed through a separately identifiable department or division, the department or division, and not
the bank itself, shall be deemed to be the investment adviser.
The term “bank” is defined in Advisers Act Section 202(a)(2) as:

e abanking institution organized under the laws of the United States;

e amember bank of the Federal Reserve System; and

e any other banking institution or trust company meeting the following four requirements:

o0 doing business under the laws of any state or of the United States;

0 a substantial portion of the business of which consists of receiving deposits or exercising
fiduciary powers similar to those permitted to national banks;

" Release 1092 was issued jointly by the SEC and the North American Securities Administrators Association (“NASAA"), which

represents the state regulatory authorities who administer state-adopted investment adviser laws. By jointly issuing Release 1092,
NASAA formally adopted the views expressed in Release 770 on the applicability of the state advisers’ laws to financial planners.
Therefore, an adviser doing business in a state having a state advisers’ law must register either under the Act or, if ineligible for or
exempt from SEC registration, with the state(s) unless also exempt from state registration. See Advisers Act § 203A; NSMIA. Under
Dodd-Frank, advisers required to register in 15 or more states are permitted to register with the SEC even if not otherwise eligible
for SEC registration. See Dodd-Frank § 410, 124 Stat. at 1576 (amending Advisers Act Section 203A(a) by inserting a new paragraph
(2) which, among other things, revised from $25 million to $100 million the AUM threshold for federal registration, but included
an exception for multi-state advisers).

The Staff generally no longer issues No-Action Letters concerning the applicability of the Act to financial planners. See Mary E.
Rogers, SEC No-Action Letter (May 20, 1982).
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0 supervised and examined by state or federal bank regulators; and

0 not operated for the purpose of evading the Act, or any receiver or other liquidating agent
of any institution listed above.

On several occasions, the Staff has addressed this exception, finding that:
e A foreign bank is not within the exception.’®

e An investment adviser subsidiary of a bank holding company is not a “bank holding company”
within this exception.™

e A savings and loan association is not a bank under the Act."
e A Panamanian trust company is not within the exception.®

The SEC proposed to exempt certain thrift institutions from the definition of “investment adviser” when
providing investment advice as part of certain trust department fiduciary services and to exempt thrift
institutions’ collective trust funds from the registration and reporting requirements of the Securities
Exchange Act of 1934, as amended (“1934 Act")."” However, no further action has been taken on these
proposals.

B. Any Lawyer, Accountant, Engineer, or Teacher
Subsection 202(a)(11)(B) excepts four classes of professionals, as long as they provide investment advice
solely incidental to the practice of their profession. The Staff considers the following factors in determining

whether the advice provided is solely incidental to the professional work:

e Does the person hold himself out to the public as an adviser or financial planner or as providing
pension consulting or other financial advisory services — if so, the exception is not available.’®

e Any advisory services rendered must be reasonably related to professional activities.

3 See Letter to Congressman Williams J. Hughes, SEC No-Action Letter (Jun. 4, 1980). This result is highlighted by a 2013 settled SEC
enforcement action against a Brazilian bank in which the bank was found to have violated the federal securities laws by providing
advisory and brokerage services to at least 71 U.S. resident customers through their foreign bank accounts without registering as
either an investment adviser or broker-dealer. See Banco Comercial Portugés, S.A., Release Nos. 33-9393, 34-69167, IA-3568 (Mar.
18, 2013).

4 See William Casey, SEC No-Action Letter (Jun. 1, 1974).
5 See Ameriway Savings Ass'n, SEC No-Action Letter (Apr. 28, 1986).
16 See Brewer-Burner & Assocs., Inc., SEC No-Action Letter (Feb. 7, 1974).

7 See the proposed rule, Certain Thrift Institutions Deemed Not to Be Investment Advisers, Release Nos. 34-49639, IA-2232 (Apr. 30,
2004) (proposing Advisers Act Rule 202(a)(11)-2 and 1934 Act Rule 240.12g-6).

8 See, e.g., Release 770; LaManna & Hohman, SEC No-Action Letter (May 21, 1983) (accountant); Mortimer M. Lerner, SEC No-Action
Letter (Feb. 15, 1980) (lawyer).
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e Any charge for advisory services should be based on the same factors that determine the
professional’s usual charges.

C. Any Broker or Dealer

Subsection 202(a)(11)(C) excepts any broker-dealer who provides investment advice solely incidental to the
conduct of its business as a broker-dealer and who receives no special compensation for such advice. Most
questions under this exception concern what is “special compensation.” In 1985, a Staff no-action letter
discussed “special compensation” at length,” concluding that brokerage commissions generally would not
constitute special compensation unless a clearly definable part of the commission is for investment advice.
The Staff also stated that the exception is:

e available to any registered representative of a broker who provides investment advice in that
capacity, e.g., the registered representative provides advice in his capacity as a supervised employee
of his employer broker-dealer; and

e not available to any registered representative acting as a financial planner outside of the scope of
his employment with his broker-dealer employer.

The registered representative also must be subject to control by his employer broker-dealer and must be
providing investment advice with the knowledge and approval of his employer.?® As for what constitutes
“control,” the Staff has stated that the presumption that an independent contractor cannot be subject to
the control of its employer is incorrect in the context of the 1934 Act. Furthermore, the Staff has stated that
where a firm forms a relationship with an independent contractor, the firm must assume supervisory
responsibility for the contractor or else ensure that the contractor is registered.?!

In 2005, the SEC adopted Rule 202(a)(11)-1 under which broker-dealers who engaged in certain activities
such as discretionary management of client accounts or financial planning would not be deemed to be
“investment advisers” within the meaning of the Act even where special compensation might be deemed
to exist.?? The Staff issued a related no-action letter?? clarifying, among other things, when and how the rule
applied to dual registrant®* broker-dealers. On March 30, 2007, the rule was vacated by a federal circuit
court.?> No appeal was filed.

9 See Robert S. Strevel, SEC No-Action Letter (Apr. 29, 1985).
20 See Elmer D. Robinson, SEC No-Action Letter (Jan. 6, 1986); Brent A. Neiser, SEC No-Action Letter (Jan. 18, 1986).

21 See Letter from Douglas Scarff, Dir., Div. of Market Regulation, SEC, to Gordon S. Macklin, President, Nat'l Ass'n of Sec. Dealers,

Inc. Jun. 18, 1982).

2 See Certain Broker-Dealers Deemed Not to Be Investment Advisers, Release Nos. 34-51523, 1A-2376 (Apr. 12, 2005).

3 See Securities Indus. Ass'n, SEC No-Action Letter (Dec. 16, 2005). Under the letter, a dual registrant who provides financial planning

services to a client could discontinue its advisory relationship with its client and then assume a brokerage relationship as long as
the client was provided full disclosure about the change in the relationship and any consequent change in the obligations assumed
by the broker-dealer, clearly indicating that the dual registrant was removing itself from a position of trust and confidence with
respect to the client.

24 “Dual registrants” as used herein means registered investment advisers who are also registered broker-dealers.

% See Financial Planning Ass’'n v. SEC, 482 F.3d 481 (D.C. Cir. 2007) (vacating Rule 202(a)(11)-1 on grounds that SEC lacked authority
to except broker-dealers offering fee-based brokerage accounts from “investment adviser” definition).

6
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Instead, the SEC issued revised Proposed Rule 202(a)(11)-1,%6 which, if adopted, would re-codify two
interpretations associated with the vacated rule regarding what constitutes activity that is not “solely
incidental to brokerage services” for purposes of Subsection 202(a)(11)(C). The proposed rule would clarify
that a registered broker-dealer: (a) provides investment advice that is not “solely incidental to” its business
as a broker-dealer if it exercises investment discretion (other than on a temporary or limited basis) with
respect to an account or charges a separate fee, or separately contracts, for advisory services; (b) does not
receive special compensation solely because it charges different rates for full-service versus discount
brokerage services; and (c) may limit advisory accounts to those which involve services or compensation
subjecting it to the Act. No further action has been taken on this proposal.

Section 913 of Dodd-Frank directed the SEC to study, evaluate and report to Congress on “the effectiveness
of existing legal or regulatory standards of care for brokers, dealers, investment advisers, persons associated
with brokers or dealers, and persons associated with investment advisers for providing personalized
investment advice and recommendations about securities to retail customers” and whether “there are legal
or regulatory gaps, shortcomings, or overlaps in legal or regulatory standards in the protection of retail
customers relating to the standards of care for brokers, dealers, investment advisers, persons associated
with brokers or dealers, and persons associated with investment advisers for providing personalized
investment advice about securities to retail customers that should be addressed by rule or statute.”?” The
SEC's study report was sent to Congress in January 2011.28

The report concluded that “Despite the extensive regulation of both investment advisers and broker-dealers,
retail customers do not understand and are confused by the roles played by investment advisers and broker-
dealers, and more importantly, the standards of care applicable to investment advisers and broker-dealers
when providing personalized investment advice and recommendations about securities.” As a result, the
report recommended that the SEC “exercise its rulemaking authority to adopt and implement, with
appropriate guidance, the uniform fiduciary standard of conduct for broker-dealers and investment advisers
when providing personalized investment advice about securities to retail customers.”

Dodd-Frank Section 913 also directed the SEC to consider “the potential impact of eliminating the broker
and dealer exclusion from the definition of ‘investment adviser’ under” the Advisers Act. In addition, Dodd-
Frank authorized the SEC to adopt rules under both 1934 Act Section 15 and Advisers Act Section 211 to
provide “that the standard of conduct for all brokers, dealers, and investment advisers, when providing
personalized investment advice about securities to retail customers (and such other customers as the
Commission may by rule provide), shall be to act in the best interest of the customer without regard to the
financial or other interest of the broker, dealer, or investment adviser providing the advice.” On March 1,
2013, the SEC issued a release requesting data and information on this topic, which included a six-month
comment period from the date of publication in the Federal Register.?® The Investment Adviser Association
("IAA") and others have urged the SEC to extend to all broker-dealers, who offer personalized investment
advice about securities to retail customers, the same fiduciary duty applicable to advisers.?® In 2019, the SEC

% See Interpretive Rule under the Advisers Act Affecting Broker-Dealers, Release No. 1A-2652 (Sep. 24, 2007).

27 124 Stat. at 1824, Section 913 ("Study And Rulemaking Regarding Obligations of Brokers, Dealers, and Investment Advisers").

28 SEC, Study on Investment Advisers and Broker-Dealers As Required by Section 913 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (2011).

2 See Duties of Brokers, Dealers, and Investment Advisers, Release Nos. 34-69013, IA-3558 (Mar. 1, 2013).

30 See Letter from Consumer Fed'n of America et al., to SEC Chair Mary Schapiro (Mar. 28, 2012).
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ultimately adopted Regulation Best Interest (“Reg. Bl"), which applies a best interest obligation to broker-
dealers making securities recommendations to certain types of retail customers.

As noted above, registered broker dealers who provide such research to clients often rely on an exception
from the definition of “investment adviser” under the Advisers Act, which requires that (i) investment advice
is “solely incidental” to the broker dealer’'s business, and (ii) the broker-dealer may not receive “special
compensation.”*’ On January 3, 2018, the European Union’s Markets in Financial Instruments Directive II
("MIFID 11") came into effect, which required that certain firms separate charges for investment research.
Where traditionally investment research was bundled within commission payments, the MiFID Il required
that investment research be charged separately from other services. This change qualified such charges for
the investment research as “special compensation” for investment advice—which would prevent the broker-
dealer from using the exception from qualifying as an investment adviser under Subsection 202(a)(11)(c) of
the Advisers Act. Prior to MiFID Il taking effect, the Staff issued a no-action letter providing temporary relief
to broker dealers impacted by MiIFID II, which was later extended.?? The temporary relief permitted broker-
dealers to receive separate payments for research—without being subjected to investment adviser
registration. This relief period expired on July 3, 2023. As such, broker-dealers who receive separate
compensation for providing research to customers (i.e., “hard dollars”) must analyze whether the provision
of such services implicates investment adviser registration obligations at either the SEC or state level, or
whether exemptions might be relied upon.®

D. Any Publisher

Subsection 202(a)(11)(D) excepts the publisher of any bona fide newspaper or financial publication of
general and regular circulation. In 1985, the Supreme Court concluded that this exception is available to
any publisher satisfying three elements with respect to its publication(s):

e Impersonal advice — not tailored to the individual needs of a specific client or portfolio.

e "Bona fide" — disinterested commentary and analysis rather than promotional material
disseminated by a “tout” or a “hit and run tipster.”

e General and regular circulation — not timed to specific market activity or to events affecting the
securities industry.34

E. Government Securities Advisers
Subsection 202(a)(11)(E) excepts any person whose advice, analyses and reports relate solely to U.S.

Government securities or to securities issued by Government sponsored enterprises that the Treasury
Secretary has designated as exempt securities under 1934 Act Section 3(a)(12).

31 See 15 U.S.C. § 80b-2(a)(11)(C).

32 See Securities Industry and Financial Markets Association, SEC Staff No-Action Letter (Oct. 26, 2017); and Securities Industry and
Financial Markets Association, SEC Staff No-Action Letter (Nov. 4, 2019) (extension of relief to Jul. 3, 2023).

3 See Mayer Brown Legal Update, SEC Division Director: Staff MiFID Il Research Compensation Relief to Expire July 2023 (Aug. 8,

2022).

34 See Lowe v. SEC, 472 U.S. 181 (1985).
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F. Statistical Rating Organizations

Subsection 202(a)(11)(F) excepts any nationally recognized statistical rating organization, as that term is
defined in 1934 Act Section 3(a)(62), “unless such organization engages in issuing recommendations as to
purchasing, selling, or holding securities or in managing assets, consisting in whole or in part of securities,
on behalf of others.” This exception was added to the Act in 2006 as a result of the collapse of such firms
as Enron and WorldCom 3®

G. Family Offices

Subsection 202(a)(11)(G), added to the Advisers Act by Dodd-Frank Section 409(a), excepts certain “family
offices” as defined by the SEC.2® The SEC adopted rules defining and regulating family offices for purposes
of this exemption.?” In addition, the SEC Staff has issued guidance on the new exemption in the form of
Frequently Asked Questions (“FAQs").3® In 2012, the Staff refused to grant no-action relief to a former
employee of a registered investment adviser who sought permission to serve as a key employee to up to
ten separate family offices (each representing a separate and distinct family) without registering as an
investment adviser noting that “the exclusion for family offices does not extend to family offices serving
multiple families.”3°

H. Other Persons

Subsection 202(a)(11)(H) gives the SEC authority to designate, by rule or by order, such other persons who
are not within the intent of the investment adviser definition. Rule 202(a)(11)-1 discussed above was both
adopted and vacated under this provision.*

IV.  INVESTMENT ADVISERS EXEMPT FROM FEDERAL REGISTRATION

Advisers Act Section 203(a) provides that every investment adviser who uses the means of interstate
commerce must register with the SEC unless exempted from registration by Section 203(b). In 1996, NSMIA
added Section 203A to the Act which exempted advisers with less than $25 million in AUM from SEC
registration if required to register under applicable state adviser laws. Dodd-Frank amended Section 203A
to generally increase the AUM requirement to $100 million, but allowed advisers operating in 15 or more
states to register with the SEC rather than each of the 15 separate states. Advisers relying on an exemption
are not subject to federal registration, but are subject to Advisers Act Section 206, the antifraud provision.'

3 See Credit Rating Agency Reform Act of 2006, Pub. L. No. 109-291, 120 Stat. 1327, 1337 (2006).
36 See 124 Stat. at 1575, Section 409 (“Family Offices").
37 See Family Offices, Release No. IA-3220 (Jun. 22, 2011) (final rule).

38 See SEC Staff Responses to Questions About the Family Office Rule (Apr. 27, 2012).

39 See Peter Adamson Ill, SEC No-Action Letter (Apr. 3, 2012).

40 Rule 0-5 (17 C.F.R. § 275.0-5) describes the procedures for filing an application to obtain an order pursuant to this provision. This
rule also applies to applications filed under Section 206A, which gives the SEC broad authority to exempt any person from any or
all provisions of the Act. See Commission Policy and Guidelines for Filing of Applications for Exemption, Release No. IC-14492 (Apr.
30, 1985) (advising prospective applicants of procedures and guidelines to be followed when submitting exemptive applications).

41 See, e.g, Goldstein v. SEC, 451 F.3d 873, 2006 U.S. App. LEXIS 15760 at *7 (D.C. Cir. 2006) [hereinafter Goldstein]; Credit Agricole
Asset Mgmt. Alternative Investments, Inc., SEC No-Action Letter, at n.7 (Aug. 7, 2006) [hereinafter Credit Agricole] (citing Goldstein
for this proposition).
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Under Dodd-Frank and subsequently adopted SEC exemptive rules, some exempt advisers are required to
make regulatory filings despite their exempt status. The exemptions are discussed below.

A. Intrastate Adviser in Unlisted Securities

Section 203(b)(1), which previously exempted any “intra-state adviser,” was amended by Dodd-Frank to
exempt only intrastate advisers “other than an investment adviser who acts as an investment adviser to any
private fund."#? As amended, any investment adviser advising clients who are all residents of the state in
which the adviser has its principal office and place of business, who does not advise any private funds and
who does not furnish advice, analyses or reports regarding any security listed or admitted to unlisted trading
privileges on any national securities exchange is exempt. However, state registration may still be required.

B. Aduvisers to Insurance Companies

Section 203(b)(2) exempts any adviser whose only clients are insurance companies. The SEC staff has
acknowledged that U.S.-based advisers whose only clients are affiliated U.S. and non-U.S. insurance
companies and do not hold themselves out to the public as advisers are not required to register.** The staff
has also granted permission to a Canadian adviser effectively ignore non-U.S.-based clients that are not
insurance companies, provided that its only U.S. clients are insurance companies.** In 2012, the staff
concluded that a U.S. adviser whose only client is an unaffiliated foreign insurance company is exempt based
on the meaning of “insurance company” as set forth in either Company Act Section 2(a)(17), which applies
only to U.S. insurance companies, or Company Act Rule 3a-6, which includes foreign insurers, because
Section 202(a)(12) defines “insurance company” as having the same meaning as in the Company Act.*®

C. Foreign Private Advisers

Dodd-Frank repealed former Section 203(b)(3), known as the “private adviser exemption,”4® and added the
“foreign private adviser” exemption.#” At the same time, Dodd-Frank added to Advisers Act Section 202 a
new definition of the term “foreign private adviser,” which means any adviser who: (1) has no U.S. place of
business; (2) has fewer than 15 clients and investors in the United States in private funds advised by the
investment adviser; (3) has aggregate AUM attributable to clients in the U.S. and investors in the U.S. in

42 See 124 Stat. at 1571, which incorporates Title IV, “Regulation Of Advisers To Hedge Funds And Others,” also known as the "Private
Fund Investment Advisers Registration Act of 2010,” at Section 403(1), “Elimination Of Private Adviser Exemption; Limited
Exemption For Foreign Private Advisers; Limited Intrastate Exemption.”

4 See Zenkyoren Asset Mgmt. of Am. Inc.,, SEC No-Action Letter (Jun. 30, 2011); see also Allianz of Am., Inc., SEC No-Action Letter
(May 25, 2012).

4 See Industrial Alliance, Investment Mgmt. Inc., SEC No-Action Letter (Mar. 14, 2012).
4 See TACT Asset Mgmt. Inc., SEC No-Action Letter (Oct. 24, 2012).

46 Under the private adviser exemption, any adviser who, during the course of the preceding 12 months, had fewer than 15 clients
and neither held itself out generally to the public as an investment adviser nor acted as an investment adviser to any investment
company registered under the Company Act or to any “business development company” as defined under the Company Act was
exempt from registration.

47 See 124 Stat. at 1571, at Sections 403(2) and (3).
10
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“private funds”#® advised by the investment adviser of less than $25 million;*® and (4) neither holds itself out
generally to the public in the U.S. as an investment adviser; nor as an investment adviser to any U.S.
registered investment company or to any “business development company” as defined under the Company
Act.

The SEC subsequently adopted implementing regulations to flesh out the contours of the new exemption.>°
Under the rules, a foreign private adviser must have no place of business in the U.S. The SEC defines “place
of business” broadly, including, for example, hotel rooms in the U.S. if used regularly to meet with clients.”
The U.S. client or investor limit is fewer than 15 in the aggregate, and is not treated as two separate
categories of U.S. clients. These U.S. person clients and investors must also represent less than $25 million
in aggregate AUM. Foreign private advisers are required to count toward these aggregate limits proprietary
assets and investors and clients from whom they receive no compensation.

With some exceptions, “U.S. person” status is generally determined by reference to Regulation S under the
Securities Act of 1933 (1933 Act”) and is based on status at the time of becoming a client or at the time of
acquiring securities in the private fund, as applicable. “Investors” include holders of short-term paper and
persons with swap-based exposure.

The SEC and its Staff are expected to interpret “holding oneself out” as an adviser under the foreign private
adviser exception in the same manner as it was previously interpreted under the private adviser exemption.
Factors that indicate an adviser is holding itself out include:

e advertising advisory services;

e using "investment adviser” or a similar term on business cards or stationery;

e investment adviser listing in a telephone, business, or building directory;>? and

48 See Dodd-Frank § 402(a), 124 Stat. at 1570, which adds new Advisers Act Section 202(a)(29) that defines the term “private fund” to
mean "“an issuer that would be an investment company, as defined in section 3 of the . .. [Company Act], but for section 3(c)(1) or
3(c)(7) of that Act.” See 124 Stat. at 1570. Use of offshore vehicles that do not rely on 3(c)(1) or (7) would prevent a look through
to investors for counting U.S. persons (e.g., funds excluded from the Company Act under 3(c)(3), 3(c)(11) or Rule 3a-7).

4 This AUM is subject to change since the statute gives the SEC authority to increase it to “such higher amount as the Commission

may, by rule, deem appropriate in accordance with the purposes of this title.” See Advisers Act § 202(a)(30).

50 See Exemptions for Advisers to Venture Capital Funds, Private Fund Advisers With Less Than $150 Million in Assets Under

Management, and Foreign Private Advisers, Release No. IA-3222 (Jun. 22, 2011) [hereinafter, "Exemptions Release"].

51 Both Rule 202(a)(30)-1 (the foreign private adviser exemption rule) and Rule 203(m)-1 (the private fund adviser exemption rule)

under the Advisers Act refer to the "place of business” definition in Rule 222-1(a), which is defined to include: “(1) an office at
which the investment adviser representative regularly provides investment advisory services, solicits, meets with, or otherwise
communicates with clients; and (2) any other location that is held out to the general public as a location at which the investment
adviser representative provides investment advisory services, solicits, meets with, or otherwise communicates with clients.”
Although interpretation of this definition is a facts and circumstances analysis and would include traditional office locations where
firm personnel regularly meet with and provide advisory services to clients, the SEC has stated that “an office or other location
where an adviser regularly conducts research would be a place of business because research is intrinsic to the provision of
investment advisory services.” Exemptions Release at 121. The SEC did note, however, that a place of business would not include
“"an office where an adviser solely performs administrative services and back-office activities if they are not activities intrinsic to
providing investment advisory services and do not involve communicating with clients.” /d.

52 See Dale M. Mueller, SEC No-Action Letter (Feb. 20, 1984).
11
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e letting it be known generally by word of mouth of one’s availability to provide investment
advice® or accept new clients.>*

Although exempt from registration, foreign private advisers are subject to the antifraud provisions of the
Advisers Act and to certain antifraud rules, including Rule 206(4)-6, the Pay-to-Play Rule, and Rule 206(4)-
8, the Pooled Investment Vehicle Anti-Fraud Rule.

D. Private Fund Advisers

Dodd-Frank also added a very limited exemption for advisers to private funds.>> The SEC included
implementing regulations for this exemption with its foreign private adviser rulemaking. The application of
the exemption to private fund advisers differ based on whether or not the adviser has a principal office in
the U.S. Advisers with no offices whatsoever in the U.S. may manage an unlimited number of U.S.-based
private funds, U.S. fund investors and U.S. AUM in private funds, but may not have any U.S. person clients
other than private funds.

If a foreign adviser has a satellite office in the U.S., personnel in that office may only manage private funds
and those private funds must have aggregate AUM of less than $150 million. Advisers with a principal office
in the U.S. may not have any clients, whether U.S. or non-U.S. persons, other than private funds and their
total aggregate AUM must be below $150 million.

Like foreign private advisers, private fund advisers are subject to the antifraud provisions of the Advisers
Act, the Pay-to-Play Rule and the Pooled Investment Vehicle Anti-Fraud Rule. However, private fund advisers
are also considered “exempt reporting advisers” and are required to file a Form ADV Part 1 within 60 days
of relying on the exemption from registration. They are also subject to SEC inspection, but at current
resource levels, the SEC has indicated that inspection is unlikely other than in connection with an
enforcement action.

E. Venture Capital Fund Advisers

Dodd-Frank also added an exemption for venture capital fund advisers.>® Advisers whose only clients are
certain types of private venture capital funds are exempt from registration. A qualifying private fund must:
(1) represent to investors that it pursues a venture capital strategy; and (2) immediately after acquisition of
any asset other than a “Qualifying Investment”>’ or short-term holdings (cash, cash equivalents, and U.S.

33 See Peter H. Jacobs, SEC No-Action Letter (Feb. 7, 1979).
% See Richard W. Blanz, SEC No-Action Letter (Jan. 28, 1985).

> See Dodd-Frank § 408, adding Advisers Act Section 203(m), which is titled "Exemption Of And Reporting By Certain Private Fund
Advisers.” See 124 Stat. at 1575.

% See Dodd-Frank § 407, adding Advisers Act Section 203(l), which is titled “Exemption Of And Reporting By Certain Venture Capital
Fund Advisers.” See 124 Stat. at 1574.

7 A "Qualifying Investment” is essentially one in which the fund holds an equity security acquired directly from a “Qualifying Portfolio

Company” ("QPC") or certain specified, related transactions. QPCs are limited to companies that: (1) at the time of investment by

the fund, are not, and are not controlling, controlled by, or under common control with, a U.S. public reporting company or a

company that has a security traded or listed on a foreign exchange or organized market; (2) do not borrow or issue debt in

connection with the fund's investment in the company and distribute the proceeds of the borrowing or debt issuance in exchange

for the fund's investment; and (3) are not an investment company, a 3(c)(1) or (7) fund, a commodity pool, or a vehicle relying on

Company Act Rule 3a-7. In a 2013 Guidance Update, the SEC staff stated that it would not object to warehoused investments
12
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treasuries with remaining maturity of 60 days or less), the cost or fair value of all assets other than Qualifying
Investments held by the fund must be no more than 20% of the fund’s aggregate capital contributions plus
uncalled capital commitments. According to the SEC staff, for purposes of meeting the Qualifying
Investment requirement, a venture capital fund adviser may disregard an alternative investment vehicle
("AlV") used to hold an investment, if two requirements are met. First, the AIV must be formed solely to
address investors’ tax, legal or regulatory concerns and, second, the AIV must not be “intended to
circumvent the VC Exemption’s general limitation on investing in other investment vehicles.”>®

Although a venture capital fund can use cost or fair value, it must pick one and use it consistently. Such
funds may not borrow, issue debt, provide guarantees, or otherwise employ leverage in excess of 15% of
their aggregate capital contributions and uncalled capital commitments, and all such leverage (in any form)
must be for a non-renewable term of less than 120 days. Generally, a venture capital fund may not issue
any securities that have withdrawal, redemption, or repurchase provisions and cannot be registered under
the Company Act. “Grandfathering” is available for certain funds that opened prior to December 31, 2010
and ceased taking capital commitments as of July 21, 2011.

Like private fund advisers, venture capital fund advisers are also considered “exempt reporting advisers”
and are required to file a Form ADV Part 1 within 60 days of relying on the exemption from registration.

F. Charitable Organizations

Any investment adviser that is a charitable organization as defined in Company Act Section 3(c)(10)(D), or
is a trustee, director, officer, employee, or volunteer of such a charitable organization, acting within the
scope of such person’s employment or duties with such organization, whose advice, analyses or reports are
provided only to one or more of the following: (1) any such charitable organization; (2) a fund that is
excluded from the definition of an investment company under Company Act Section 3(c)(10)(B); or (3) a
trust or other donative instrument described in Company Act Section 3(c)(10)(B), or the trustees,
administrators, settlors (or potential settlors), or beneficiaries of any such trust or other instrument.

G. Church Retirement Plans

Any plan described in Section 414(e) of the Internal Revenue Code of 1986 (“Code"), any person or entity
eligible to establish and maintain such a plan under the Code, or any trustee, director, officer, or employee
of or volunteer for any such plan or person, if such person or entity, acting in such capacity, provides
investment advice exclusively to, or with respect to, any plan, person, or entity or any company, account, or
fund that is excluded from the definition of an investment company under Investment Company Act Section
3(c)(14) is exempt from registration.

(which are, technically, non-"Qualifying Investments”) being treated as "Qualifying Investments,” so long as (1) the warehoused
investment was acquired directly from a QPC for the purpose of acquiring that investment for the VC fund, and (2) the terms of
the warehoused investment are fully disclosed to each investor prior to their committing to invest in the VC fund. See Guidance
on the Exemption for Advisers to Venture Capital Funds, IM Guidance Update No. 2013-13 (Dec. 2013).

%8 Guidance on the Exemption for Advisers to Venture Capital Funds, IM Guidance Update No. 2013-13 (Dec. 2013).
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H. Commodity Trading Advisors

Prior to Dodd-Frank, any investment adviser registered with the Commodity Futures Trading Commission
("CFTC") as a commodity trading advisor (“CTA") whose business did not consist primarily of acting as an
investment adviser, as defined in Section 202(a)(11), and did not act as an investment adviser to a U.S.-
registered investment company or a business development company, was exempt. Dodd-Frank amended
this exemption to explicitly exempt any CTA to a “private fund” as long as the business of the CTA is not
“predominately the provision of securities-related advice.”>® However, the CFTC has adopted rules and rule
amendments requiring certain advisers, formerly exempt from registration as a CTA or as a commodity pool
operator ("CPQ"), to register with the National Futures Association ("NFA") as CTAs or CPOs under certain
circumstances.®® However, advisers that are registered with the SEC and whose business does not consist
primarily of acting as a CTA, and that do not act as a CTA to any pool engaged primarily in the trading of
commodity interests, are exempt from registration with the CFTC.5? On December 9, 2025, the CFTC issued
no-action relief regarding cross-border swap definitions, including the circumstances in which a non-US
person can have certain US touchpoints and remain eligible for the Rule 3.10 exemption from registration.®?
On December 19, 2025, the CFTC issued no-action relief providing that private fund managers that are
registered investment advisers and satisfy certain criteria, such as limiting fund investors to qualified eligible
persons and filing Form PF, among others, are exempt from the requirements to register as CPOs or CTAs.%3

I. Small Business Advisers

Dodd-Frank also added a new Section 203(b)(7) exempting from registration advisers who solely advise
certain small business investment companies.®* Among other things, to qualify for exemption, the adviser
itself may not be “any entity that has elected to be regulated or is regulated as a business development
company.”

J. State Regulated Advisers

NSMIA divided the regulation of investment advisers between the SEC and the states, adding Section 203A
to the Act. Dodd-Frank amended certain thresholds included in that section to place more advisers under
state regulation.®® The SEC now regulates only advisers that manage assets over $100 million, unless they:
(a) advise registered investment companies; (b) advise certain business development companies; (c) would
be required to register in 15 or more states; (d) have their principal office and place of business in a state
that has no registration requirement, or a state that does not subject its registered advisers to examination

% See Dodd-Frank § 403, amending Advisers Act Section 203(b)(6). 124 Stat. at 1571.

60 See Commodity Pool Operators and Commodity Trading Advisors: Amendments to Compliance Obligations, CFTC Release No.

3038-AD30 (Feb. 8, 2012). Advisers providing advice to private funds which include aggregate futures and/or swaps positions
equal to 5% or more of the notional value of a portfolio may be required to register as a CPO. See amended CFTC Rule 4.13.

61 See § 4m(3) of the Commodity Exchange Act of 1936, as amended, 7 U.S.C. § 6m(3).

62 See CFTC Harmonizes US Person and Guarantee Definitions in Swap Requirements (December 15, 2025)

63 See No-Action Letter Regarding CPO Registration (December 19, 2025) and CFTC Staff Partially Reinstate CPO Exemption for RIAS
(Dec. 24, 2025)

64 See Dodd-Frank § 403, 124 Stat. at 1571, adding Advisers Act Section 203(b)(7).

8  See Dodd-Frank & 410, 124 Stat. at 1576, amending Advisers Act Section 203A, which is titled “State And Federal Responsibilities;
Asset Threshold For Federal Registration of Investment Advisers.”
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(i.e., New York) or is located outside of the U.S.;% or (e) are otherwise exempted by the SEC from the general
prohibition on SEC registration. Section 203A(a) prohibits investment advisers that do not fall into one of
these categories from registering with the SEC under the Advisers Act.%” The prohibition was designed to
eliminate duplicative oversight of investment advisers and allow the SEC to focus its resources on larger
advisers.

Rule 203A-2 exempts from the prohibition on registration certain other categories of advisers and was
amended as part of rulemakings arising out of Dodd-Frank.® As amended, 203A-2 exempts: (a) pension
consultants if the aggregate value of plan assets to which they provide investment advice is at least $200
million;®° (b) certain affiliates of federally registered advisers; (c) start-up advisers that have a reasonable
expectation they will be eligible to register with the SEC within 120 days of registration; (d) advisers required
to be registered with 15 or more states; and (e) advisers who provide investment advice to clients exclusively
through an interactive website or, during the preceding 12 months, provided investment advice to fewer
than 15 clients through means other than an interactive website, but provided advice to all other clients
exclusively through an interactive website.

Even though Section 203A provides that certain investment advisers are required to register only with the
state where the adviser maintains its principal office and place of business, certain federal regulations apply
to those investment advisers, such as federal antifraud and insider trading prohibitions, certain contractual
requirements, and limitations on principal and agency cross transactions. Conversely, federally registered
advisers may be subject to state-imposed antifraud standards. States may also require federally registered
advisers to file a "notice” registration (sometimes including a filing fee), alerting the state that the adviser is
doing business in the state and to register its “investment adviser representatives” with the state.” Finally,
with respect to state registration requirements, NSMIA created a national de minimis standard under which
no state may require an adviser to register unless the adviser: (a) has a place of business in that state; or
(b) has had six or more clients in that state in the preceding 12-month period.”

%  Although foreign advisers are permitted (and sometimes required) to register with the SEC, the SEC has made clear that the

substantive provisions of the Act do not apply to the foreign clients of a foreign SEC-registered adviser, although it has required
that certain records are required to be maintained and subject to SEC inspection in order to protect U.S. clients and markets. See
Exemptions Release at n. 515 and accompanying text; see also Uniao de Bancos de Brasileiros S.A., SEC No-Action Letter (Jul. 28,
1992); cf. Div. of Inv. Mgmt., SEC, Protecting Investors: A Half Century of Investment Company Regulation (1992) (more specifically,
see Chapter 5, “The Reach of the Investment Advisers Act of 1940").

7 See, e.g., Credit Agricole, supra note 41,

68  See Rules Implementing Amendments to the Investment Advisers Act of 1940, Release No. IA-3221 (Jun. 22, 2011) [hereinafter

ADV Release].

8 Pension consultants are exempt from the Regulatory Assets Under Management (“RAUM") calculation discussed in Section V.A.

below with respect to securities of private funds. As long as the adviser provides advice to $200 million or more of “assets of
plans,” SEC registration is permissible for advisers who provide advice primarily on non-securities assets. See Rules Implementing
Amendments to the Investment Advisers Act of 1940, Release No. IA-1633 (May 15, 1997). (“As used in rule 203A-2(b), the term
‘assets of plans' is not limited to securities portfolios . . ..")

70 Rule 203A-3 defines the term “investment adviser representative” (“IAR") for purposes of determining whether a state may require

IAR registration. To be an IAR, one must have more than 5 clients who are natural persons (excluding “qualified clients,” as defined
below in Section IX.A.) and such clients constitute more than 10 percent of the IAR’s total clients.

T Advisers Act Section 222(d).
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V. INVESTMENT ADVISER REGISTRATION

All non-exempt investment advisers who are not prohibited from registering with the SEC must register by
electronically filing Form ADV through the Investment Adviser Registration Depository ("JARD") operated
by the Financial Industry Regulatory Authority, Inc. ("EINRA"). Once registered, an adviser is subject to
expanded SEC jurisdiction over a wide range of its activities, including many activities which may not involve
interstate commerce.”> Exemption from registration, however, does not provide an exemption from all
provisions of the Advisers Act. For example, the antifraud provisions of the Act and certain of its related
rules apply to all investment advisers who make use of U.S. jurisdictional means, whether or not the advisers
are registered or required to register.

Form ADV, the adviser registration statement, is primarily a disclosure document that gives information
both to the SEC and the states for their administrative purposes and to advisory clients for disclosure
purposes. The adviser’s registration statement covers its employees and those it controls and the adviser's
employees do not have to register themselves individually as investment advisers so long as their advisory
activities are undertaken on behalf of the registered adviser.

In 2012, the SEC staff provided guidance permitting multiple related investment advisers to file a single,
combined Form ADV if they were conducting a “single advisory business” (collectively, an umbrella
registration).”® Under this framework, the filing is made by the “filing adviser” and its related entities (“relying
advisers") are named in the Form ADV, and information regarding the filing adviser and all relying advisers
is incorporated into the single filing. In 2016, the SEC amended Form ADV to codify umbrella registration.™
The changes became effective on October 1, 2017. In the 2016 adopting release, the SEC noted that the
conditions for umbrella registration are “the same as the conditions set forth in the staff's [2012] guidance,”
excepting the staff's guidance concerning disclosure conditions for Form ADV. To file using umbrella
registration, the following conditions must be satisfied:

e The filing adviser and each relying adviser advise only private funds and separate account clients
that are “qualified clients” (as defined in Advisers Act Rule 205-3) and are otherwise eligible to invest
in the private funds advised by the filing adviser or a relying adviser and whose accounts pursue
investment objectives and strategies that are substantially similar or otherwise related to those
private funds.

e The filing adviser has its principal office and place of business in the United States and, therefore,
all of the substantive provisions of the Advisers Act and the rules thereunder apply to the filing
adviser's and each relying adviser's dealings with each of its clients, regardless of whether any client
or the filing adviser or relying adviser providing the advice is a United States person.

e Each relying adviser, its employees and the persons acting on its behalf are subject to the filing
adviser's supervision and control and, therefore, each relying adviser, its employees and the persons

2 See, e.g., Section 203(d) (prohibiting investment advisers from engaging in prohibited transactions regardless of whether the
adviser uses the mails or any means of interstate commerce in connection with the action).

3 American Bar Ass'n, Business Law Section, SEC No-Action Letter (Jan. 18, 2012).

74 See Form ADV and Investment Advisers Act Rules, 81 Fed. Reg. 60418 (Aug. 25, 2016) [hereinafter “Form ADV and Advisers Act
Amendments Adopting Release”].
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acting on its behalf are “persons associated with” the filing adviser (as defined in Section 202(a)(17)
of the Advisers Act).

e The advisory activities of each relying adviser are subject to the Advisers Act and the rules
thereunder, and each relying adviser is subject to examination by the Commission.

e The filing adviser and each relying adviser operate under a single code of ethics adopted in
accordance with Advisers Act Rule 204A-1 and a single set of written policies and procedures
adopted and implemented in accordance with Advisers Act Rule 206(4)-(7) and administered by a
single chief compliance officer in accordance with that rule.”

e The filing adviser and each relying adviser must not be prohibited from registering with the SEC by
section 203A of the Advisers Act (i.e,, the filing adviser and each relying adviser must individually
qualify for SEC registration).

A separate Schedule R must be completed for each relying adviser. It should be noted that Schedule R
requires from each relying adviser identifying information, SEC registration status, organizational form and
information about control persons.”®

An application for registration as an investment adviser begins with filing a completed Form ADV with the
SEC through IARD and paying FINRA an initial filing fee, which varies depending upon the amount of the
adviser's AUM.”” Absent a hardship exemption, all investment advisers required to register with the SEC
must file Parts 1 and 2A electronically on the IARD.”®

75

76

77

78

Analogous relief was also provided to exempt reporting advisers that are related persons through the FAQs related to Form ADV.
The FAQ provided that affiliated exempt reporting advisers could satisfy their reporting obligations by filing a single Form ADV
provided that: (i) the non-filing entities act only for private funds or other pooled investment vehicles advised by the filer; (i) the
filer controls the non-filing entities; (iii) the investment advisory activities of the non-filers are subject to the Advisers Act; (iv) the
non-filers have no employees or other persons acting on its behalf other than officers, directors, partners or employees of the filer;
and (v) the non-filers, their officers, directors, partners, employees and persons acting on their behalf are subject to the filer's
supervision and control and, therefore, are “persons associated with” the filer (as that term is defined in Section 202(a)(17) of the
Advisers Act). See SEC, Frequently Asked Questions on Form ADV and IARD (last visited Apr. 2, 2015).

Form ADV and Advisers Act Amendments Adopting Release, supra.

In addition to filing Form ADV and submitting the appropriate fees, a non-resident registering as an investment adviser must
furnish an irrevocable consent and power of attorney designating the SEC as agent upon whom may be served any process,
pleadings or other papers in any civil suit, where such suit: (1) relates to the business of the adviser; (2) is based on federal securities
law; and (3) is brought in a court subject to U.S. jurisdiction. See Instruction 1 to Form ADV-NR and Advisers Act Rule 0-2.

Rule 203-3 sets forth the following two types of hardship exemptions and the procedures involved in requesting these exemptions:
(1) temporary exemptions for advisers who encounter unanticipated technical difficulties that prevent them from submitting a
filing online; and (2) continuing hardship exemptions for small businesses.

Application for temporary exemption requires filing Form ADV-H (hardship exemption) no later than one business day after the
filing that is the subject of the ADV-H was due. A temporary hardship is effective upon filing a completed Form ADV-H. After filing
Form ADV-H, the adviser must submit the actual filing online with the IARD no later than seven business days after the original
filing was due.

An adviser qualifying as a “small business” as defined in the Rule must file Form ADV-H at least 10 business days before a filing is
due. Unlike the temporary exemption, which is effective upon filing, the continuous hardship exemption is not effective until and
unless the SEC approves the application. Rule 203-3 requires the SEC to grant or deny the application for a continuous exemption
within 10 business days after the adviser files Form ADV-H.
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A. Part 1A of Form ADV (for all U.S. and state-registered advisers)
Form ADV Part 1A requires disclosure of:
e identifying information (name, address, website, etc.);

e whether the adviser is filing an umbrella registration and, if so, information concerning the relying
advisers (including new Schedule R);

e total number of branch offices at which the adviser conducts its investment advisory business;

e the addresses for all websites and publicly available social media accounts where the adviser
controls the content;

o if the adviser’'s CCO is compensated or employed by a third-party, the name and EIN of the third-
party;

e whether the adviser is eligible for SEC registration and, if so, under what provision(s);

e form of organization;

e successions or change in legal structure or status;

e information about the adviser's business (e.g., employees, clients, regulatory assets under
management ("/RAUM"),” investment supervisory and other advisory services, participation in wrap
fee programs and information regarding separately managed accounts);

e certain kinds of marketing materials and advertisements the adviser creates and uses;

e other business activities and financial industry affiliations;

e participation or interest in client transactions, discretion, and custody, if any;

e control persons;

e whether the adviser has been involved in certain disciplinary actions or events, with specific
disclosure of actions required on Disclosure Reporting Pages ("DRPs");

e number and size of discretionary and non-discretionary accounts;

9 RAUM, a newly defined ADV term, was added to the Part 1A disclosure requirements by the ADV Release, see note 68, above. Part

1A, Instruction 5.b. explains how to calculate RAUM. Unlike AUM, which is required to be reported in Part 2, RAUM primarily means
securities portfolios for which the registrant provides “continuous and regular supervisory or management services as of the date
of filing.” Securities portfolios include any client portfolios other than private funds if at least 50% of the total value of the account
consists of securities and all assets of any private fund. For purposes of this instruction, “private fund” is defined to mean “an issuer
that would be an investment company as defined in section 3 of the . .. [Company Act] for section 3(c)(1) or 3(c)(7).” Commingled
investment vehicles excluded from the Company Act under other provisions are not “private funds” and their assets may not be
counted unless each such fund'’s portfolio consists of at least 50% securities.
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e adescription through schedules of the ownership structure of the investment adviser (anyone who
beneficially owns 5% or more of any class of the adviser's equity securities must be listed on an
ownership schedule); and

e adescription through schedules of private funds sponsored and/or managed by the adviser or its
affiliates.8

B. Part 1B of Form ADV (only for state-registered advisers)
Part 1B requires disclosure of information such as:
e the states in which the investment adviser is licensed/registered, and
e the adviser's bonding and custody arrangements and financial planning services, if any.
C. Part 2 of Form ADV

Form ADV Part 2A, also known as the “Brochure,” reflects more than a decade’s worth of SEC proposals and
industry comments.®' It consists of 18 questions to be answered in narrative format, including questions on
the adviser's business, AUM, investment style, fees, brokerage practices, disciplinary history, financial
condition, conflicts of interest and proxy voting policy. In addition, as a result of Dodd-Frank-related rule
amendments, Rule 204-3 (“Brochure Rule”), was amended to require advisers not only to deliver Part 2A no
later than the execution of any advisory agreement, but also to deliver to clients either Part 2A or a summary
of material changes any time Part 2A is materially amended. See Section XI.A., below, for more information
on the Brochure Rule.

In addition, advisers are required to deliver to certain current and prospective clients Part 2B (the Brochure
Supplement) disclosing information about certain of the adviser's personnel, including their educational
background, business experience and disciplinary history. However, Part 2B is not required to be filed on
IARD.

Within 45 days of properly filing Form ADV, the SEC must either grant registration or institute proceedings
to deny it.# It can do so where the applicant has been convicted of a felony involving the purchase or sale
of securities, or involving theft, larceny, forgery, etc. If the Staff that processes Form ADV has questions or
problems with a filing, it typically will phone or write the registrant. The Staff may return any Form ADV that
is not fully and properly completed, in which event the 45-day period will begin once the form is re-filed. If

8  The ADV Release, supra note 68, materially amended private fund disclosure to require significantly more information regarding

each private fund advised or sub-advised by a registrant. The SEC's 2016 amendments to Form ADV required advisers to provide
additional information about their business, including information about their separately managed accounts, social media activity,
branch offices, source of chief compliance officer compensation and participation in wrap fee programs. Form ADV and Advisers
Act Amendments Adopting Release, supra.

8 In 2000, the SEC proposed amendments to Form ADV Parts | and Il. See Electronic Filing by Investment Advisers; Proposed

Amendments to Form ADV, Release Nos. 34-42620, 1A-1862 (Apr. 5, 2000) (proposed rule). However, the SEC only adopted
amendments to Part | and related rules, deferring adoption of amendments to Part Il. See Electronic Filing by Investment Advisers,
Amendments to Form ADV, Release Nos. 34-43282, IA-1897 (Sep. 12, 2000). In 2008, the SEC re-proposed a new Part 2. See
Amendments to Form ADV, Release No. |A-2711 (Mar. 3, 2008). This proposal was amended and adopted in July 2010. See
Amendments to Form ADV, Release No. IA-3060 (Jul. 28, 2010).

82 Section 203(c)(2).
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the Staff chooses, it may ask the registrant to agree to delay the effectiveness of its ADV so that any
problems can be resolved.

To keep this registration in good standing, an adviser must amend its ADV when its answers to questions
change. Rule 204-1 sets forth guidelines as to when one must amend. Routine items require amendment
within 90 days after the end of the adviser's fiscal year if responses become inaccurate for any reason. More
significant items require prompt amendment if they become inaccurate in a material manner. Every item of
Part 2A requires prompt amendment to correct material errors or omissions.

D. Form CRS (Client Relationship Summary) — Part 3 of Form ADV

The SEC adopted Form CRS, Form ADV Part 3 in 20198 primarily to require registered investment advisers
and registered broker-dealers to provide a brief relationship summary to retail investors. The relationship
summary is intended to inform retail investors about the types of client and customer relationships and
services the firm offers; the fees, costs, conflicts of interest, and required standard of conduct associated
with those relationships and services; whether the firm and its financial professionals currently have
reportable legal or disciplinary history; and how to obtain additional information about the firm. Retail
investors will receive a relationship summary at the beginning of a relationship with a firm, communications
of updated information following a material change to the relationship summary, and an updated
relationship summary upon certain events.

Form CRS consists of six items; within many are “conversation starters” that are prescribed questions that
retail investors should ask their investment advisers. As with many new requirements, once they become
effective, the Division of Examinations (referred to as OCIE when Form CRS became effective) examined
investment advisers for compliance with this new requirement. As a result, it issued a Risk Alert soon
thereafter.

E. Form PF

Dodd-Frank authorized the Financial Stability Oversight Council ("ESOC") to collect additional information
from private fund managers from the SEC and CFTC.2> As a result, the SEC and the CFTC jointly adopted
Form PF, a data gathering form for private fund managers.#6 The data collected is intended to assist FSOC
in identifying systemic risks to financial markets. Form PF can be filed through the Private Fund Reporting

8 A Release No. 5247 (Jun. 5, 2019).

84

See Mayer Brown Legal Update, SEC’'s OCIE Risk Alert — Exam Focus on Compliance with Regulation Best Interest and Form CRS
(Apr. 8, 2020).

8  See Dodd-Frank § 112(d)(1), 124 Stat. at 1396, which authorizes FSOC to collect information from member agencies to support its
functions.

8  See Reporting by Investment Advisers to Private Funds and Certain Commaodity Pool Operators and Commaodity Trading Advisors
on Form PF, Release No. IA-3308 (Oct. 26, 2011). Form PF was amended in July 2014, as part of the SEC's money market fund
("MME") reform rulemaking. Effective April 14, 2016, a liquidity fund adviser managing at least $1 billion in combined MMF and
liquidity fund assets is required to report very similar portfolio information on Form PF as MMFs are required to report on Form
N-MFP. See Money Market Fund Reform; Amendments to Form PF, Release Nos. 33-9616, IC-31166, IA-3879 (Jul. 23, 2014).
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Depository, part of the same online system as the IARD. However, Form PF is nonpublic and the SEC has
promised that it will be provided only to “those that have a regulatory need to know."®’

Form PF includes: (1) an exemption for small private fund advisers (i.e., those with less than $150 million in
private fund AUM);88 (2) a threshold of $1.5 billion hedge fund assets under management to be a “large
hedge fund adviser”; (3) a threshold of $2 billion private equity fund assets under management to be a
“large private equity fund adviser”; and (4) a threshold of $1 billion of liquidity fund assets under
management for a “large liquidity fund adviser.” Large private equity fund advisers and other private fund
advisers that do not meet the various “large” thresholds have 120 days after fiscal year end to file Form PF.
Large hedge fund advisers are required to file Form PF 60 days after each quarter end, and large liquidity
fund advisers are required to file Form PF 15 days after each quarter end. The SEC on its own and jointly
with the CFTC have adopted a number of amendments to Form PF since its initial adoption, expanding the
types of information that must be filed by all types of Form PF filers.

Notably, in May 2023, the SEC adopted new “current reporting” requirements for large hedge fund adviser
filers and quarterly reporting requirements for private equity fund adviser filers, respectively requiring
reports to be filed within 72 hours of certain triggering events or within 60 days of quarter end. The
triggering events for large hedge fund adviser filers include certain extraordinary investment losses,
significant margin and default events, terminations or material restrictions of prime broker relationships,
operations events, and events associated with withdrawals and redemptions. For private equity fund
advisers, triggering events include removal of the fund’s general partner, certain fund termination events
(such as an early termination of a fund’s investment period), or the occurrence of an adviser-led secondary
transaction.

Then in February 2024, the SEC adopted additional amendments to Form PF, which will enhance how large
hedge fund advisers report investment exposures, borrowing and counterparty exposure, market factor
effects, currency exposure, turnover, country and industry exposure, central clearing counterparty reporting,
risk metrics, investment performance by strategy, portfolio liquidity, and financing and investor liquidity to
provide better insight into the operations and strategies of these funds and their advisers and improve data
quality and comparability.&

Further, the amendments will require additional basic information about advisers and the private funds they
advise, including identifying information, assets under management, withdrawal and redemption rights,
gross asset value and net asset value, inflows and outflows, base currency, borrowings and types of
creditors, fair value hierarchy, beneficial ownership, and fund performance to provide greater insight into
private funds' operations and strategies, to assist in identifying trends, including those that could create
systemic risk, to improve data quality and comparability, and to reduce reporting errors. The amendments
will also require more detailed information about the investment strategies, counterparty exposures, and
trading and clearing mechanisms employed by hedge funds, while also removing duplicative questions, to

87 See Remarks of SEC Chairman Mary Schapiro at SEC Open Meeting (Oct. 26, 2011).

8 In counting assets to determine AUM for the small adviser exemption and the large adviser thresholds, advisers are not required
to aggregate separately managed accounts with private funds for reporting purposes unless the separate account is managed
alongside the private fund. In addition, advisers are not required to aggregate assets with affiliates for reporting purposes if the
affiliates operate separately.

8 See Press Release, SEC, SEC Adopts Amendments to Enhance Private Fund Reporting (Feb. 8, 2024).
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provide greater insight into hedge funds’ operations and strategies, to assist in identifying trends, and to
improve data quality and comparability. The updated Form PF asks for information, including:

e information about the investment adviser’'s assets under management and, with respect to each
reporting fund, withdrawal and redemption rights, gross asset value and net asset value, inflows
and outflows, base currency, borrowings and types of creditors, fair value hierarchy, beneficial
ownership, and performance;

e information about investment strategies, counterparty exposures, and trading and clearing
mechanisms employed by each hedge fund advised by the Form PF Filer;

e separate reporting for each component fund of a master-feeder arrangement and parallel fund
structure; and

e reporting of “trading vehicles” used by reporting funds.®

The SEC extended the compliance date for the amendments to Form PF that were adopted on February 8,
2024. The compliance date for these amendments, which was originally March 12, 2025, has been extended
to October 1, 2026.%1

VI. INVESTMENT ADVISER'S FIDUCIARY DUTY

Fundamental to the Act is the concept that an adviser owes its clients a fiduciary obligation that is intended
to eliminate conflicts of interest and to prevent the adviser from overreaching or taking unfair advantage
of a client’s trust. A fiduciary owes its clients more than honesty and good faith alone. A fiduciary must be
sensitive to the conscious and unconscious possibility of rendering less than disinterested advice, and it
may be faulted even where it did not intend to injure the client and even if the client does not suffer a
monetary loss.

In Capital Gains, the Supreme Court defined an adviser’s fiduciary duty in the following terms:

The Investment Advisers Act of 1940 reflects a congressional recognition “of the delicate
fiduciary nature of an investment advisory relationship,” as well as a congressional intent
to eliminate, or at least to expose, all conflicts of interest which might incline an investment
adviser—consciously or unconsciously—to render advice which was not disinterested.®?

% See SEC Division of Investment Management, Amended Form PF Frequently Asked Questions (Feb. 3, 2025). 17 C.F.R. Parts 275,

279.

9 See SEC and CFTC Further Extend Compliance Date for Form PF Amendments, Insights, Mayer Brown (Sep. 25, 2025).

92 375 U.S. at 191-92 (footnote omitted). The Supreme Court adopted for advisers the position espoused by Justice Cardozo in his
landmark court opinion in Meinhard v. Salmon, 249 N.Y. 458 (1928), defining the duties of a fiduciary as follows:

Many forms of conduct permissible in the workaday world for those acting at arm's length are forbidden by those
bound by fiduciary ties. A fiduciary is held to something stricter than the morals of the market place. Not honesty
alone but the punctilio of an honor the most sensitive, is then the standard of behavior.

Id. at 464.
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The “delicate fiduciary nature of an investment advisory relationship” was reiterated In the Matter of Alfred
C. Rizzo,*® where the SEC stated that an adviser's duty to have a reasonable, independent basis for his
investment advice, otherwise known as suitability, flowed from such a fiduciary relationship. Other fiduciary
principles to keep in mind are the adviser’'s duty of (a) best execution and (b) utmost and exclusive loyalty
to the client. These fiduciary principals have been applied by the SEC to cover conduct, within the context
of the advisory relationship, not involving securities transactions.®* An adviser naturally might ask, “What is
the source of the fiduciary duty?” An adviser's fiduciary duty is not:

e specifically set forth in the Act, although Section 206 deals generally with fiduciary duty;
e delineated by SEC rules; or

e a result of a contract between the adviser and the client (i.e, it is not something that can be
negotiated away).

Rather, a fiduciary duty is imposed on an adviser by operation of law because of the nature of the
relationship between the two parties.

For decades (approximately 60 years), the understanding of this duty was left to judicial decisions and
indirect interpretations of the duty by the SEC in proposing and adopting antifraud rules, bringing
enforcement actions and SEC staff interpretations. On June 5, 2019, the SEC issued its final interpretation
regarding the standard of conduct for investment advisers (the “Fiduciary Interpretation”).?> The SEC's
objective of the Fiduciary Interpretations was to reaffirm and clarify certain aspects of an adviser's fiduciary
duty under Section 206 of the Advisers Act. In the SEC's view, the Fiduciary Interpretation does not create
new obligations. Key points in the Fiduciary Interpretation are as follows.

1. The Fiduciary Interpretation took no action regarding imposing on registered advisers:
e Licensing and continuing education requirements for advisory representatives,

e Obligations to deliver advisory account statements to clients that include fees/costs of advisory
services, or

e Specific financial responsibilities (e.g., net capital requirements). (The SEC noted that it continues to
evaluate comments received.)

2. The Fiduciary Interpretation did not alter the overall interpretation that an investment adviser's
fiduciary duty comprises two components: the duty of care and the duty of loyalty.

The duty of care requires an investment adviser to provide investment advice in the best interest of its client,
based on the client’s objectives. Under its duty of loyalty, an investment adviser must eliminate or make full
and fair disclosure of all conflicts of interest that might incline an investment adviser (consciously or
unconsciously) to render advice which is not disinterested so that a client can provide informed consent to

93 See Alfred C. Rizzo, Release No. IA-897 (Jan. 11, 1984).
%  See Release 1092.

% |nvestment Advisers Act Release No. 5249 (Jun. 5, 2019).
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conflict. An investment adviser's fiduciary duty is broad and applies to the entire adviser-client relationship,
including advice about investment strategy, sub-adviser engagement, account type (whether to open and
which type) and account roll overs. This duty follows the contours of the relationship between the adviser
and its client, and the adviser and its client may shape that relationship by agreement provided that there
is full and fair disclosure and informed consent. Accordingly, an adviser's fiduciary duty must be evaluated
in the context of the agreed-on scope of the relationship between the adviser and the client. In particular,
the specific obligations that flow from the adviser's fiduciary duty depend on what functions the adviser has
agreed to assume for the client.®®

For greater details on the SEC's view on the application of fiduciary duty to limiting liability to clients by
contract (i.e, hedge clauses), see Section XI. B (Other Substantive Provisions: Hedge Clauses).

VIl. ANTIFRAUD PROVISION AND RULES

Advisers Act Section 206, the statute’s general antifraud provision, makes it unlawful for any investment
adviser using the mails or interstate commerce to defraud, deceive, or manipulate any client or prospective
client. Section 206 applies to all advisers, whether registered or not, and provides that it shall be unlawful
for any investment adviser:

e to employ any device, scheme, or artifice to defraud any client or prospective client;

e to engage in any transaction, practice, or course of business which operates as a fraud or deceit
upon any client or prospective client;

e acting as principal for his own account or as broker for another client, knowingly to sell any security
to or purchase any security from a client, or to effect any security transaction on behalf of the
account of a client, without previously disclosing the details of the transaction to the client and
obtaining the client’s consent thereto (except when a client deals with a customer of a broker-
dealer and the broker-dealer is not also acting as investment adviser in relation to the transaction);
or

e toengage in any act, practice, or course of business which is fraudulent, deceptive, or manipulative.
A. Principal Transactions

Section 206(3) specifically addresses “principal transactions,” that is, securities transactions conducted by
an adviser with a client when the adviser has an interest in the securities being traded or is representing
another party to the transaction who has such an interest. An adviser cannot, acting as principal, knowingly
buy any security from a client, or sell any security to a client without disclosing to the client, in writing, the
capacity in which it is acting and obtaining client consent to each such transaction before completion of

% For greater detail on the Fiduciary Interpretation, see Mayer Brown Legal Update, SEC Publishes Final Interpretation of Investment

Adviser Standard of Conduct (Jun. 14, 2019).
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the transaction.’” In 2013, the SEC made clear that this disclosure and consent obligation also extends to
the adviser's principals.®

The adviser also must disclose, in the exercise of his general duties as a fiduciary, all relevant information
necessary for the client to make a reasoned decision as to whether or not to give this consent. At a minimum,
the adviser should disclose to the client: (a) the capacity in which the adviser proposes to act; (b) the cost
to the adviser of any security which he proposes to sell to the client, or the resale price of any security which
he proposes to buy from the client; ®® and (c) the best price at which the transaction could be effected by
or for the client elsewhere if that price is more advantageous to the client than the actual purchase or sale
price. Disclosure of the cost or price of the securities to the adviser must be made in clear terms (i.e., not by
means of a percentage or formula). It is the view of the SEC that all such disclosure requirements must be
satisfied before settlement of each separate transaction. A “blanket” disclosure and consent normally is not
sufficient absent specific relief granted by the SEC.1%°

All of the foregoing disclosure rules apply equally to the case of an adviser or its affiliate serving as broker
for the account of a third-party in a securities transaction with an advisory client. In these brokerage
transactions, the adviser must disclose the entire brokerage commission charged by it or its affiliate in
dollars and cents.

Rule 206(3)-1 allows dual registrants to satisfy the requirements of Section 206(3) when acting in a principal
capacity in transactions with certain clients if the dual registrant is acting as an “investment adviser” solely
by means of: (a) publicly made statements (written or oral);"®" (b) written materials or oral statements which
do not purport to meet the objectives or needs of specific individuals or accounts; (c) through the issuance
of statistical information containing no expressions of opinion as to the investment merits of a particular
security; or (d) any combination of the foregoing. Such materials must include a statement, however, to the
effect that if the purchaser of the materials uses the services of the adviser in effecting a securities
transaction which is the subject of the communication, the adviser may act as principal for its own account
or as agent for another person.

9 The SEC interprets the phrase “before the completion of the transaction” to mean prior to the settlement of the transaction.

Interpretation of Section 206(3) of the Investment Advisers Act of 1940, Release No. IA-1732 (Jul. 17, 1998).

% In September 2013, the SEC brought an enforcement action against an investment adviser's principal—who was the adviser's

founder, managing member, COO, and head of research—for violating Sections 206(2), 206(3), due to an undisclosed personal
conflict of interest in a $7.5 million transaction from which the principal pocketed over $2.7 million. See Shadron L. Stastney,
Release Nos. IC-30689, 1A-3671 (Sep. 18, 2013). The SEC concluded that, by failing to disclose the principal’s personal financial
interest to the adviser or the fund, the principal had deprived the fund of the opportunity to decide whether to proceed with the
transaction on an informed basis.

% See Madison Capital Funding LLC, Release No. IA-6948 (Feb. 25, 2026) (while brought under Section 206(2) rather than Section
206(3), the SEC alleged that a registered adviser failed to reasonably determine that certain principal transactions in private credit
instruments were sold to client private funds at fair market value, contrary to obligations under advisory agreements and
representations to fund investors).

190 See Stephens, Inc., Release No. IA-1666 (Sep. 16, 1997) (although the adviser obtained written blanket consents to principal trades,

blanket consents do not satisfy the requirements of Section 206(3)); see also In re Closed Loop Partners, LLC, 88937559-EXA (Sep.
20, 2024) (failure to disclose conflicted loan transactions); see also In re J.P. Morgan Investment Management Inc. (Oct. 31, 2024)
(discussing prohibitions on joint trades and principal trades).

101 Publicly distributed materials or publicly made statements are those made to 35 or more persons who pay for access to this

information.
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In response to the court decision vacating Rule 202(a)(11)-1,"% the SEC adopted interim final temporary
Rule 206(3)-3T, which allowed advisers to engage in certain principal transactions pursuant to a blanket
consent rather than compliance with the trade-by-trade consent requirements of Section 206(3).7%* The
temporary rule has had several expiration dates, but was extended until December 31, 2016, at which point
the SEC allowed it to expire.’® In August 2016, the SEC staff explained that it had allowed Rule 206(3)-3T to
expire, because few firms were relying on the rule.’®® The staff stated that firms relying on Rule 206(3)-3T
could apply for exemptive relief, provided that they can provide a similar means of compliance with Section
206(3). Thus, it is expected that in order to receive favorable exemptive relief, in lieu of expired Rule 206(3)-
3T, broker-dealers acting as advisers will still need to, among other things: (1) exercise no discretion other
than temporary or limited discretion over a client’s account; (2) not be the issuer or underwriter, directly or
indirectly through affiliates, sold to the client other than an underwriter of investment grade debt; (3) obtain
a written revocable consent to such transactions; (4) disclose all related conflicts of interest; and (5) send to
the client no less frequently than annually written disclosure of all such transactions.

The Staff has issued no-action relief to the general partner of hedge funds and its controlling persons to
the effect that Section 206(3) does not apply to transactions between a client account and an account of
which the investment adviser and/or its controlling persons, in the aggregate, own 25% or less.'® The Staff
concluded that significant factors in determining the applicability of Section 206(3) include the relationship
of the personnel to the investment adviser, as well as the extent of the ownership interest of the investment
adviser and/or its personnel in the account. The Staff further noted, however, that “ownership interests of
an investment adviser and/or its controlling persons of 25% or less of an account may present the
opportunity for significant conflicts of interest . . . creating incentives to overreach and treat unfairly the
clients with which the account engages in transactions” and reminded advisers of their federal fiduciary
duty with respect to clients and their duty of full and fair disclosure of all material facts. As a result, the Staff
concluded that an adviser may be required “to disclose information about transactions effected by the
adviser involving any account in which the adviser and/or its controlling persons have an ownership interest,
regardless of whether section 206(3) also applies.”

Company Act Section 17(a) generally prohibits, among others, affiliated persons of a registered investment
company (which includes the company’s investment adviser and affiliates thereof) from effecting principal
transactions with that investment company, regardless of whether disclosure and consent has occurred.

Similarly, but beyond the scope of this Outline, principal transactions, and cross trades, described below,
are prohibited with an account that is subject to ERISA and an Individual Retirement Account (“IRA"). Both

192 See Financial Planning Ass'n v. SEC, supra note 25.

103 See Temporary Rule Regarding Principal Trades with Certain Advisory Clients, Release No. IA-2653 (Sep. 24, 2007) (interim final
temporary rule).

104 See Temporary Rule Regarding Principal Trades with Certain Advisory Clients, Release No. IA-2965 (Dec. 30, 2009); see also
Temporary Rule Regarding Principal Trades with Certain Advisory Clients (Correction), Release No. 1A-2965A (Dec. 31, 2009)
(extending date to Dec. 31, 2010); see also Principal Trades with Certain Advisory Clients, Release No. 1A-3128 (Dec. 28, 2010)
(extending the date to Dec. 31, 2012); see Temporary Rule Regarding Principal Trades with Certain Advisory Clients, Release No.
IA-3522 (Dec. 20, 2012) (extending date to Dec. 31, 2014); see Temporary Rule Regarding Principal Trades with Certain Advisory
Clients, Release No. 1A-3984 (Dec. 17, 2014) (extending date to Dec. 31, 2016).

105 See Letter from David W. Grim, Director, Division of Investment Management, SEC, to Ira D. Hammerman, Executive Vice President
and General Counsel, SIFMA (Aug. 19, 2016).

106 See Gardner, Russo & Gardner, SEC No-Action Letter Jun. 7, 2006).
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ERISA and Section 4975(c)(1) of the Internal Revenue Code essentially make principal and cross trades with
these kinds of account prohibited transactions.

B. Cross Trades

Typically, an adviser will use a “cross trade” to transact between two or more of its accounts or managed
funds, when doing so benefits its clients. One primary benefit to clients from a cross trade is that both
clients will avoid incurring brokerage commissions. It is important to note that special rules apply when
doing a cross involving a client that is an ERISA plan, a registered investment company, or an IRA. Cross
trades pose substantial risks for investment advisers due to the adviser's inherent conflict of interest to seek
best execution for the selling and the buying client.

A 2014 SEC enforcement action demonstrates the potential pitfalls for an adviser who fails to ensure that
the benefits from the cross trades are effected fairly between clients. According to the SEC's order, the
adviser had engaged in illegal cross trading activity when it crossed securities at the bid price.”” According
to the SEC, by crossing at the bid price, the adviser had conferred the full benefit of the trades to the buying
clients at the expense of the selling clients savings.'® Similarly, in separate enforcement actions settled in
December 2015 and August 2018, the SEC charged an adviser with federal securities laws violations arising
from, among other things, the adviser's failure to implement compliance systems and controls to identify
impermissible cross trading, after the SEC found that the adviser's portfolio manager had engaged in
improper cross trading by executing sales at the highest bid price, rather than obtaining and using an
average or midpoint between the bid price and ask price.'®

C. Agency Cross Transactions

"Agency cross transactions” are defined as transactions in which an adviser acts (directly or through an
affiliate) as broker for both the client and a person on the other side of the transaction.’ Such transactions
generally are not permissible if the adviser, acting alone or with an affiliated broker-dealer, recommends
the transaction to both the purchaser and seller of a security unless notice and consent, on a transaction-

107 Western Asset Mgmt. Co., Release Nos. IC-30893, I1A-3763 (Jan. 27, 2014). For recent activity on this and similar topics see, In re

Macguarie Investment Management Business Trust (Sep. 19, 2024) (discussing “odd-lots").

198 /d. Because this activity also involved a registered investment company, the SEC also found that the adviser violated Section 17(a)(1)

and (2) of the Company Act, in addition to violating Sections 203(e), 206(2), 206(4) and 207 of the Advisers Act and Rules 206(4)-
7 and 206(4)-8(a)(2) thereunder. The Department of Labor also separately settled a proceeding against the adviser arising out of
these same transactions based on the fact that several of the affected clients were employee benefit plans subject to ERISA. See
also In re Putnam Investment Management, LLC and Zachary Harrison, Release Nos. IC-33257, IA-5050 (Sep. 27, 2018) (involving
alleged improper cross trade of residential mortgage-backed securities ("RMBS") between the firm’s advisory accounts and
sponsored mutual funds).

99 In re Morgan Stanley Inv. Mgmt. Inc., Release Nos. 33-9998, 34-76729, 1A-4299, IC-31947 (Dec. 22, 2015) and [n re Hamlin Capital
Management, LLC, Release No. 1A-4983 (Aug. 10, 2018). In the 2018 enforcement action, the SEC also alleged that the adviser
persuaded certain broker-dealers to adjust their price quotations for seven municipal bonds held in client portfolios to levels
substantially above where the bonds had most recently traded in the market and that the adviser did not document any rationale
for these upward adjustments.

10 Rule 206(3)-2(b). The SEC has also viewed an agency cross transaction to exist in the context of an adviser effectively receiving a

transaction-based fee in connection with a cross trade between two private fund clients, because the adviser was viewed as acting
as a "broker” in connection with the trade. See In re Ophrys, LLC, Release No. IA-5041 (Sep. 21, 2018).
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by-transaction basis, has occurred.”" As a practical matter, this requirement makes it impossible for an
adviser to conduct agency cross transactions. The SEC recognized, however, that agency cross transactions
may be beneficial to clients. Rule 206(3)-2 provides a regulatory safe harbor under which an investment
adviser or a registered broker-dealer controlling, controlled by, or under common control with the
investment adviser shall be deemed in compliance with the consent requirement for such transactions:

e the advisory client executes a written consent authorizing the transactions after first receiving full
written disclosure with respect to all receipt of commissions and potential conflicts of interest;

e the adviser or broker-dealer sends a written confirmation to the client, at or before the completion
of the transaction, including:

0 adescription of the transaction,
0 the date the transaction took place,
o0 an offer to furnish the time of the transaction on request, and

0 the source and amount of any remuneration received by the adviser or broker-dealer in
connection with the transaction, or (in certain cases),'’? a statement whether any other
remuneration was received or will be received and an offer to furnish the source and
amount;

e the adviser or broker-dealer sends to the client at least annually and as part of any account
statement or summary, a written disclosure of the total number of agency cross transactions since
the date of the last such statement or summary (or since the written consent was received) and the
total remuneration received or to be received with respect to such transactions during the period;
and

e each written disclosure and confirmation to a client regarding such transactions states
conspicuously that the client may at any time by written notice to the investment adviser or the
broker-dealer revoke its consent to agency cross transactions.

In addition, paragraph (c) of the agency cross transaction rule admonishes advisers that the rule does not
relieve them of their responsibility to act in the best interests of their clients, including fulfilling their duty
with respect to best price and execution for any transaction.

D. Portfolio Management Issues

A number of portfolio management practices, while not specifically barred by the Advisers Act, may violate
an adviser's antifraud and fiduciary duties. The following general principles apply to portfolio management
practices engaged in by an investment adviser:

1 Section 206(3).

"2 In the case of a purchase, if neither the adviser nor broker-dealer were participating in a distribution; in the case of a sale, if neither
were participating in a tender offer.
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e Suitability — Purchases of securities for clients must be “suitable” to client needs and meet any and
all requirements set out in the relevant advisory contract.

e "Scalping” — Advisers and associated persons of advisers should not acquire securities, recommend
such securities to clients in anticipation of prices rising due to client purchases, and then sell their
securities at a profit, or otherwise trade in securities for their own accounts contrary to the
recommendations made to clients.

e “Churning” — Advisers must not engage in excess trading in accounts to generate commissions for
certain broker-dealers or affiliates, or for personal gain.

e Brokerage Allocation — Advisers must generally allocate brokerage on the basis of “best execution”
of clients’ trade orders. Price is just one criterion to consider when determining whether brokerage
meets the “best execution” requirement. Other relevant factors include quality and reliability of
service, promptness, trading expertise, financial strength, research services, and availability of share
classes with lower expense ratios.

e "Soft Dollars” — Section 28(e) provides a safe harbor to money managers who use the
commission dollars of their advised accounts to obtain eligible investment “research and
brokerage services,” provided that such person determines in good faith that the amount of the
commission is reasonable in relation to the value of the brokerage and research services
provided.'"

e Trade Allocation — Advisers must have procedures in place that are designed to ensure that the
trades and investment opportunities are allocated in such a manner that all clients are treated
fairly and equitably.

e Valuation — Every adviser must have written policies and procedures for fair valuation of securities
the values of which are not actively traded on public markets or otherwise readily available.

With respect to trade allocation, it is often advantageous for an adviser to “bunch” orders for various
discretionary accounts in an effort to lower execution costs. While there is no definition of what constitutes
a fair and equitable allocation system, the Staff has provided no-action relief allowing an adviser to

13 Section 28(e) of the 1934 Act. Subparagraph (3) of Section 28(e) defines the brokerage and research services that are protected,
stating that a person provides brokerage and research services insofar as the person:

a) furnishes advice, either directly or through publications or writings, as to the value of securities, the advisability of investing
in, purchasing, or selling securities, and the availability of securities or purchasers or sellers of securities;

b) furnishes analyses and reports concerning issuers, industries, securities, economic factors and trends, portfolio strategy, and
the performance of accounts; or

c) effects securities transactions and performs functions incidental thereto (such as clearance, settlement, and custody) or
required in connection therewith by rules of the SEC or a self-regulatory organization of which such person is a member or
person associated with a member or in which such person is a participant.

The SEC has previously stated that “the controlling principle to be used to determine whether something is research is whether it
provides lawful and appropriate assistance to the money manager in the performance of his investment decision-making
responsibilities” (emphasis added). See Interpretive Release Concerning the Scope of Section 28(e) of the Securities Exchange Act
of 1934 and Related Matters, Release No. 34-23170 (Apr. 28, 1986) and Commission Guidance Regarding Client Commission
Practices Under Section 28(e) of the Securities Exchange Act of 1934, Release No. 34-54165 (Jul. 18, 2006).
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aggregate orders for client accounts, including accounts in which affiliates of the adviser had an interest, so
long as appropriate disclosure was made to clients (both in Form ADV and in a separate disclosure to clients)
and adequate safeguards were implemented to ensure equitable allocation.”™ The Staff indicated that
safeguards should include pre-allocation statements setting forth which account orders were being
aggregated, assurance that no client would be favored over another, and average pricing (with costs shared
on a pro rata basis). However, the Staff does not mandate any specific allocation method, responding
instead that any fair allocation, including pro rata, random or rotation methods, may be employed.'™

Several SEC enforcement actions offer guidance on what constitutes an inequitable allocation. For example,
an adviser cannot allocate favorable trades more frequently to its performance-based fee clients than to its
asset-based fee clients''® nor favor one group of clients over another when allocating “hot IPOs.”""7 Similarly,
advisers cannot “cherry pick” or allocate securities that perform well to personal or favored accounts while
allocating underperforming securities to other client accounts.'®

The SEC is taking an increasingly aggressive approach to valuation decisions and is focusing on both the
valuation process used and the process as described or disclosed to clients.' The SEC is examining whether
the values assigned reflect the price that would be received to sell an asset or paid to transfer a liability in

14 See SMC Capital, Inc,, SEC No-Action Letter (Sep. 5, 1995).
115 See Pretzel & Stouffer, SEC No-Action Letter (Dec. 1, 1995).
16 See McKenzie Walker Investment Mgmt,, Inc,, Release No. IA-1571 (Jul. 16, 1996).

"7 See Account Mgmt. Corp., Release No. IA-1529 (Sep. 29, 1995) (adviser found to be allocating hot IPOs disproportionately to
“gratis,” or non-fee paying “friends of the firm,” clients).

18 See, e.g., Howarth Financial Services, Release No. 34-81585 (Sep. 12, 2017) (finding that the investment adviser disproportionately
allocated profitable trades from its omnibus trading account to the adviser's principal’s personal account); see also J.S. Oliver
Capital Mgmt., Release Nos. 33-9446, 34-70292, IC-30682, IA-3658 (Aug. 30, 2013) (finding that the investment adviser and its sole
control person had improperly allocated trades to hedge funds that the control person and his family had invested in, while
directing the less profitable trades to other clients; further, finding that adviser had acted wrongly by advertising the performance
of the fund to which the favorable trades had been allocated); see also MiddleCove Capital, LLC, Release Nos. 34-68669, IC-30351,
IA-3534 (Jan. 16, 2013) (adviser found to have unfairly allocated appreciated trades to personal, family and business accounts and
depreciated trades to clients by purchasing securities in omnibus account and delaying allocation until performance was known).

9 See, e.g., In re Sciens Investment Management, LLC and Sciens Diversified Managers, LLC, Release No IA-6315 (May 24, 2023)
(adviser failed to adopt and implement reasonably designed valuation policies and procedures where funds held illiquid, hard to
value assets, and Sciens charged fees based on asset valuations); In re Covenant Financial Services, LLC, Release No. IA-4672 (Mar.
29, 2017) (adviser's valuation policy provided that in determining fair value, the adviser would maximize use of “Level 2" observable
inputs over “Level 3" unobservable inputs. In practice, the adviser relied almost exclusively on a third-party pricing service that
used Level 3 unobservable inputs to value the fund’'s municipal bond holdings, even though at various points in time, there were
other observable and unobservable inputs that should have been considered); In re Pacific Investment Management Company,
LLC, Release No. IA-4577 (Dec. 1, 2016) (adviser had failed to accurately value a number of mortgage-backed securities positions
that were less than $1 million in size, because the adviser had relied on a third-party pricing vendor's prices, which were for round
lot positions (defined by the pricing vendor as positions with a value of at least $1 million)); In re Calvert Investment Mgmt., Inc.,
Advisers Act Release No. 4554 (Oct. 18, 2016) (adviser's fair valuations of certain bonds were primarily based on the output of a
third-party analytical tool and that, after learning that the tool was flawed, the adviser failed to account properly for certain
characteristics of the bonds, which substantially inflated the bonds' value); In re Oppenheimer Asset Mgmt. Inc., Release No. IA-
3566 (Mar. 11, 2013) (adviser was found to have misrepresented to clients that fair valued securities held in a private fund were
valued by the underlying manager and audited by an independent third-party auditor when, in fact, the adviser allowed its own
portfolio manager to value private securities in the fund in contravention of its written valuation policies and procedures and its
disclosures to clients).
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an orderly transaction between market participants at the measurement date and whether the process was
accurately documented or disclosed.'®

E. Private Fund Enforcement

The SEC also has continued to direct enforcement efforts towards private fund advisers. Historically, the SEC
has brought enforcement actions against private fund advisers that receive undisclosed, miscalculated, or
misallocated fees and expenses and undisclosed loans,'?" and for failures to disclose adequately conflicts
of interest.’?? The SEC also has brought enforcement actions against private fund advisers for: (i) “horizontal

120 See KCAP Financial, Inc., Release Nos. 34-68307, AAE-3425 (Nov. 28, 2012); SEC v. Yorkville Advisors, LLC, No. 12-7728 (S.D.N.Y.);
see also J. Kenneth Alderman, Release No. IC-30300 (Dec. 10, 2012) (SEC settlement order with eight fund directors).

21 See, e.g., In re Carl C. Icahn and In re Icahn Enterprises L.P. (Aug. 19, 2024) (discussing failure to disclose pledges); In re Hudson

Advisors L.P. and Lone Star Global Acquisitions Ltd., Release No. IA-6120 (Sep. 12, 2022) (adviser failed to disclose practice for
calculating and charging fees to 14 private equity funds and unauthorized charges of fees); In re Global Infrastructure Management,
LLC, Release No. IA-5930 (Dec. 20, 2021) (adviser failed to offset certain portfolio company fees against management fees charged
to clients, as required under the offering and governing documents); In re Diastole Wealth Management, Release No. IA-5855 (Sep.
10, 2021) (adviser failed to disclose to investors in a private fund that the adviser periodically made loans to a company owned by
the son of the principal of the advisory firm and that the private fund's investment in the company could be used to repay the
loans made by the adviser); In re Monsoon Capital, Release No. I1A-5490 (Apr. 30, 2020) (action involved breaches and violations
associated with unauthorized borrowing of private fund assets by principal of fund manager); In_re WCAS Management
Corporation, Release No. I1A-4896 (Apr. 24, 2018) (inadequate disclosure and conflicts associated with undisclosed payments made
by a group purchasing organization to the fund manager, which the fund manager caused portfolio companies to hire for
procurement services); In re TPG Capital Advisors, LLC, Release No. IA-4830 (Dec. 21, 2017) (inadequate disclosure concerning
practice of accelerating “monitoring fees” (i.e., annual fees for rendering certain consulting and advisory services to portfolio
companies of private equity funds), noting that disclosure regarding acceleration practices had only been provided after the fund
had closed); In re SLRA Inc., Release No. IA-4641 (Feb. 7, 2017) (failed to disclose the accrual of “Service Fees” until after the funds
had been withdrawn to cover such fees); In re Apollo Mgmt. V, L.P., Release No. IA-4493 (Aug. 23, 2016) (inadequate disclosure
concerning practices of accelerating “monitoring fees"); In re WL Ross & Co. LLC, Release No. 1A-4494 (Aug. 24, 2016) (private fund
adviser acted wrongly by interpreting an ambiguous provision in limited partnership agreements with certain fund clients (the
provision stated that its management fee was to be reduced by a portion of its earned transaction fees) in a manner that favored
the adviser, which resulted in the adviser receiving $10.4 million in additional management fees); In re Blackstreet Capital Mgmt.,
LLC, Release No. 1A-4411 (Jun. 1, 2016) (adviser charged portfolio companies owned by a fund client “operating partner oversight”
fees, which were not expressly authorized in the fund’s governing documents and the fees were disclosed to the fund’s limited
partners only after the adviser received them); In_re Blackstone Mgmt. Partners L.L.C., Release No. 1A-4219 (Oct. 7, 2015)
(inadequate disclosure by the adviser concerning its practice of accelerating “monitoring fees,” as well as a legal services
arrangement covering the adviser and the funds, which gave the adviser a larger discount on legal fees than that received by the
funds).

122 See, e.g., In re Van Eck Associates Corporation Release No. 35132 (Feb. 16, 2024) (adviser failed to disclose a social media influencer’s

planned involvement and the sliding scale fee structure to the ETF's board in connection with its approval of the fund launch and
of the management fee); In re Mass Ave Global Inc. (May 29, 2024) and In re Winston Mubai Feng (May 29, 2024) (MassAve, an
investment adviser that made Asia-focused investments and that held more than $1 billion in regulatory assets under
management, made a series of materially false and misleading statements about its flagship opportunity fund’s holdings and
exposures. These false statements were the result of modifications Feng made to underlying portfolio data, which MassAve then
included in investor communications, such as its monthly tear sheets, summary portfolio snapshots, and top 10 position lists. Feng
was responsible for making all investment decisions and was deeply involved in investor communications and raising money for
the Fund); In re Perceptive Advisors LLC, Release No. 34-95673 (Sep. 6, 2022) (adviser failed to disclose conflicts of interest); In re
SLRA Inc., Release No. IA-4641 (Feb. 7, 2017) (failed to disclose that certain services were being provided by an affiliate); In re
Centre Partners Mgmt., LLC, Release No. IA-4604 (Jan. 10, 2017) (adviser did not disclose that its principals owned an interest in
and sat on the board of an IT services company, which the adviser engaged to perform due diligence services on portfolio company
investments on behalf of and paid for by fund clients); In re Fenway Partners, LLC, Release No. IA-4253 (Apr. 25, 2017); In re JH
Partners, LLC, Release No. I1A-4276 (Nov. 23, 2015); In re VSS Fund Management LLC and Jeffrey T. Stevenson, Release No. IA-5001
(Sep. 7, 2018) (private equity fund adviser failed to provide material information to fund investors in connection with an offer by
the owner of the adviser to purchase fund interests from investors, near the end of the fund’s life). See also Andrew Ceresney,
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misallocation,” in which the private fund adviser misallocates expenses disproportionately amongst
investors (e.g., with respect to different parallel funds) without express disclosure of such arrangements in
the partnership agreement or related offering materials,'? and (ii) “vertical misallocation,” which is where
the misallocation occurs between the private fund adviser and its managed funds.'?* The SEC has also
brought an enforcement action where an adviser failed to fully comply with the terms of fund documents
concerning cross trades between managed funds.?® Recently, the SEC has brought actions against
investment advisers acting as unregistered broker-dealers.’?® Additionally, the SEC has sanctioned private
fund advisers for failing to file Form PF, failing to comply with the Advisers Act Custody Rule, fraud and
inadequate policies and procedures relating to Insider Trading.'?’

F. Antifraud Rules under Subsection 206(4)

Subsection 206(4) gives the Commission authority, by rule or regulation, to define and prescribe those acts
or business practices which are fraudulent, deceptive, or manipulative. The Commission has adopted several
rules pursuant to Subsection 206(4), dealing with adviser advertising, custody of clients’ assets, client
solicitation, disclosure of financial and disciplinary information, proxy voting, and compliance. As part of its
post-NSMIA rulemaking activities, the SEC limited several of the anti-fraud rules to advisers registered or
required to be registered with the Commission, thereby excluding advisers registered only with states from
its enforcement responsibility. Under NSMIA, states may enforce their own anti-fraud requirements.

1. Investment Adviser Marketing and Advertising: Rule 206(4)-1

Rule 206(4)-1 proscribes various marketing and advertising practices as fraudulent, deceptive, or
manipulative within the meaning of Section 206(4) (the "Marketing Rule”). Rule 206(4)-1 was originally
adopted in 1961 (previously commonly known as the "advertising rule”) and was revised and expanded
significantly by the SEC in late 2020 to replace and modernize the governing advertising provisions
(including codifying certain prior SEC staff positions on advertising), incorporate provisions from the former

Director of Division of Enforcement, SEC, Securities Enforcement Forum West 2016 Keynote Address: Private Equity Enforcement
(May 12, 2016).

123 See, e.g., In re Platinum Equity Advisors, LLC, Release No. IA-4772 (Sep. 21, 2017); In re Kohlberg Kravis Roberts & Co., Release No.
1A-4131 (Jun. 29, 2015); In re Lightyear Capital LLC, Release No. IA-5096 (Dec. 26, 2018); see also Andrew Ceresney, Director of
Division of Enforcement, SEC, Securities Enforcement Forum West 2016 Keynote Address: Private Equity Enforcement (May 12,
2016) (discussing “horizontal misallocation”).

124 See, e.g., In re Potomac Asset Management Company, Inc., Release No. IA-4766 (Sep. 11, 2017); In re Capital Dynamics, Inc., Release
No. |IA-4746 (Aug. 16, 2017); In re Lincolnshire Management, Inc., Release No. IA-3927 (Sep. 22, 2014); In re Cherokee Investment
Partners, LLC, Release No. IA-4528 (Nov. 5, 2015).

125 See In re Paramount Group Real Estate Advisor LLC, Release No. IA-4726 (Jul. 6, 2017).

126 In re Palos Management Inc. and Robert Mendel (Oct. 15, 2024).

127 Press Release, SEC, SEC Charges 13 Private Fund Advisers for Repeated Filing Failures (Jun. 1, 2018). See, e.g., In re OEP Capital
Advisors, Release No. IA 6514 (Dec. 26, 2023) (adviser's insider trading policies and procedures were inadequate); In re Ares
Management, Release No. IA 5510 (May 26, 2020) (adviser's insider trading policies and procedures were inadequate), Press
Release, SEC, SEC Charges Two Advisory Firms for Custody Rule Violations, One for Form ADV Violations, and Six for Both (Sep. 9,
2022) (advisers failed to have audits performed on private funds or to deliver audited financials to investors in certain private funds
in violation of the Advisers Act Custody Rule); In re Allianz Global Investors U.S. LLC (AG/ US), Release No. 34-94927 (May 17, 2022)
(adviser alleged to have committed fraud and pleaded guilty to criminal charges concerning the manipulation of numerous
financial reports and other information to investors to conceal the magnitude of risk and the funds’ actual performance). For
discussion on similar topics, see In re Hudson Valley Wealth Management Inc. and Christopher Conover (May 14, 2024) (conflicts
of interest disclosure failures).
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cash solicitation rule (rescinded Rule 206(4)-3), as well as amend Form ADV and the books and records rule
(Rule 204-2) with respect to marketing and advertising.’?®

The Marketing Rule includes a two-prong definition of what constitutes an “advertisement”; imposes seven
basic general prohibitions applicable to any advertisement (the “Seven Principals”); addresses restrictions
and requirements for certain types of advertisements (e.g., performance advertising, testimonials,
endorsements, and third-party ratings);’?° and provides clarity on how the rule will apply to evolving
technology and communication platforms. In addition, while the Marketing Rule (like the former advertising
rule and cash solicitation rule) only applies to investment advisers registered with the SEC, exempt reporting
advisers and investment advisers exempt from registration should consider whether and to what extent to
comply with the Marketing Rule and the guidance provided in the Marketing Rule’s adopting release (or at
least the spirit thereof), given that these reflect the most recent distillation of the SEC and the staff's view
regarding potential violations of Section 206 or, as applicable, Rule 206(4)-8 (the pooled investment vehicle
antifraud rule).13°

a) Definition of an Advertisement under the Marketing Rule

There are two prongs to the definition of “advertisement” in the Marketing Rule (an “Advertisement”). The
first prong includes any direct or indirect communication an investment adviser makes to more than one
person (or to one or more persons if the communication includes “hypothetical performance” (as defined
in the Marketing Rule)) that offers:

e The investment adviser's investment advisory services with regard to securities to prospective clients
or investors in a “private fund” (as defined in the Rule)'" advised by the investment adviser (“Private
Fund Investors”), or

e New or additional investment advisory services with regard to securities to current clients or Private
Fund Investors.

There are three exclusions to this prong of the definition:

e Extemporaneous, live, oral communications (“Live Communications”);

128 |nvestment Adviser Marketing, Advisers Act Release No. 5653 (Dec. 20, 2020) (the “Release”).

129 See SEC Exam Staff's Latest Risk Alert Regarding Compliance with the Advisers Act Marketing Rule, Insights, Mayer Brown focusing
on the testimonials and endorsements (Rule 206(4)-1(b)) and third-party ratings (Rule 206(4)-1(c)) requirements under the
Marketing Rule.

130 For more detailed coverage of the Marketing Rule, including coverage of amendments to Rule 204-2 Books and Records Rule and

to Form ADV, see Mayer Brown Legal Update, What is the Fate of the New Marketing Rule for Investment Advisers? (Feb. 10, 2021).

131 A "private fund” has the same meaning as in Section 202(a)(29) of the Advisers Act and means an issuer that would be an

investment company under Section 3 of the Investment Company Act but for the exclusions from the definition of “investment
company” under Section 3(c)(1) or 3(c)(7) of the Investment Company Act (i.e., 3(c)(1) and 3(c)(7) private funds).
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e Information contained in a statutory or regulatory notice, filing, or other required communication,
provided that such information is reasonably designed’*? to satisfy the requirements of such notice,
filing, or other required communication (“Regulatory Information”);’** and

e A communication that includes hypothetical performance that is provided: (i) in response to an
unsolicited request for such information from a prospective or current client or Private Fund Investor;
or (ii) to a prospective or current Private Fund Investor in a one-on-one communication.

The first prong of the definition of Advertisement in the rule may seem straight forward, but it is riddled
with potential complications, as the adopting release’s lengthy discussions regarding various topics related
to the definition demonstrates. Here are some highlights:

e One Person Elements — The SEC made clear that the one-on-one element in the definition’s first
prong would be satisfied regardless of whether the adviser makes the communication to a natural
person with an account or multiple natural persons representing a single entity or account. For
example, if an adviser's prospective investor is an entity, the exclusion permits the adviser to provide
communications to multiple natural persons employed by or owning the entity without those
communications being subject to the Rule. For purposes of this exclusion, the SEC also interprets
the term “person” to mean one or more investors that share the same household. For example, a
communication to a married couple that shares the same household would qualify for the one-on-
one exclusion. The SEC cautioned, however, that communications such as bulk emails or algorithm-
based messages that are nominally directed at or “addre