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• Notes documentation

• SPV domiciliation and administration agreement

• Arranger/Dealer Agreement (if a dealer is involved)

• Prospectus or Information Memorandum

• Issuance and Paying Agency Agreement / Trust Deed

• Asset Purchase Agreement or Asset Swap 

• Hedging Documentation (if risk hedged)

• Custodian Documentation

• Security Documentation (Pledge / Deed of Charge / other)

• Collateral Agency/Security Trustee Agreement

• Collateral Administration/Management Agreement

• Enforcement/Selling Agent Agreement

CORE DOCUMENTATION (STAND ALONE)



M A Y E R  B R O W N 5

• Programme Agreement: 

Programme Agreement can be based on a modular structure and with the following modules:

• Conditions Module

• Trust Module

• Custody Module

• Agency Module 

• Swaps Module.

• Constituting Instrument/Issue Deed/Trust Instrument:

• Constituting Instrument (also sometimes called a Trust Instrument) will be issued on a per trade basis.

• Constituting Instrument will make necessary trade specific amendments to the Modules, it will also set out he 
Issue Terms.

• Advantages:

• Allows multiple SPVs in different jurisdictions to use the same documentation.

• E.g. If a Bank establishes SPVs in Ireland, Luxembourg, Cayman and the Netherlands, it need only prepare an 
Information Memorandum for each SPV, together with a short frorm Programme Agreement, which 
incoprorates the same Modules.  The Programme Agreement can also make any jurisdiction specific tweaks. 

CORE DOCUMENTATION (PROGRAMME – MODULAR
STRUCTURE) (COMMON IN EUROPE)
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• Prospectus obligation in case of Public Offer of Securities (EU/UK) 

• Prospectus obligation in case of Regulated Market Listings (EU/UK)

• Information Memorandum in case of qualified investor offerings only 

• In case of an MTN listing, a prospectus obligation could apply, subject to the rules of 
the relevant market 

• Additional contents of prospectuses in respect of the repackaging

– Additional Risk factors 

• repack asset

• hedging risk

• in respect of the security interests/insolvency protection/aviodance risks 

• factors in connection with an enforcement

– Additional descriptions on

• repack asset

• collateralisation structure and collateral agency/trustee functions 

• enforcement trigger, enforcement actions and use of enforcement proceeds

• involved parties and legal arrangements

PROSPECTUS AND LISTING OBLIGATIONS
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• Free choice of law in respect of Notes documentation

– Subject to local law market standards

• Usually free choice of law in respect of repack asset purchase or swaps

• Security Agreements are subject to the laws governing the creation of the 
collateral

• Governing law of Custody and Collateral Agency Agreements might 
depend on location of Custodian and their internal policies

 Possible to apply multiple laws

GOVERNING LAW SELECTION
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BENEFITS OF OF REPACK PROGRAMMES

Flexibility: Ability to issue a variety of 
note types, currencies, and maturities

Efficiency: Streamlined documentation 
and issuance process

Asset Access: Enables indirect access to 
specific repack assets for various reasons

Customisation: Repackaging structures 
can be structured to meet specific investor, 
legal or tax requirements
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Complexity of structures 
Dependence on 
performance of involved 
parties

Legal enforceability can be 
complex, especially with 
cross-border collateral, 
differing perfection rules, 
and the potential for claw-
back in insolvency 
scenarios. 

Operational complexity, 
dependency on custodian 
risks and risks in respect of 
the security trustee 

Performance risks in 
respect of security trustee 

Litigation risks in case 
investors challenge actions 
by trustees. 

RISKS AND CHALLENGES OF REPACK PROGRAMMES
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• Repackagings always serve a specific purpose for enabling an indirect exposure to the repackaging
assets/stragegy

• Repackagings are highly flexible in terms of structuring

• Many use cases in the past and present, single and multi purpose repackagings, include:

– Structured Notes repackaging transactions based on 

• principal protected structures using zero bonds (sometimes cover bonds) or other high 
quality financial instruments

• asset swap and equity swap or total return swap repackagings with reduced counterparty risk
structures via margin collateral arrangements

– Commodity or Crypro Assets ETNs

– Credit repacks, credit derivative product companies, 

– Untranched loan (portfolio) repackagings

– SRTs; CRR risk mitigation instruments using SPVs

– AMCs with active portolio management

– Securities lending transactions as the basis for repackagings

– Repackaging of EUAs and other crabon credits (see next slides)

SPECIFIC USE CASES FOR REPACKAGINGS
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REPACK STRUCTURE FOR EMISSIONS CERTIFICATES
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BACKGROUND TO EMISSIONS TRADING: EMISSIONS TRADING – THE 3RD FLEXIBLE 
MECHANISM

• Emissions Trading: The Kyoto 
protocol’s third flexible 
mechanism. 

• It allows adhering Annex I parties 
and the public entities and 
private firms within them to trade 
allowance units with other Annex 
I parties and their public entities 
and private firms. 

• The allowances may be units 
allocated under emissions trading 
schemes as well as certified 
emission reductions generated 
under CDM projects and 
emission reduction units 
generated under JI projects.

14



EU ETS: OVERVIEW
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KEY EVOLUTIONS OF THE EU ETS

16



UK ETS
• Post 01 January 2021, UK Emissions Trading 

System (UK ETS) replaced the UK’s participation 
in the EU ETS. 

• The new system applies to the power 
generation sector, aviation, and energy 
intensive industries.

• UK govt to consult on aligning system with net 
zero targets and explore expanding system to 
2/3 of uncovered emissions. 

• The system will continue to operate ‘cap and 
trade’ principle, however UK ETS will set a cap 
5% lower than current EU ETS levels.

• Auctioned allowances to have fixed £15 
minimum price. The UK govt open possibly 
linking UK ETS internationally. 

17
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• Which registry? Netherlands, Lux, Ireland? Can an 
SPV open an account.

• Can you take security over EUAs? In Netherlands you 
can’t but in Luxembourg you can.

• Are EUAs, client assets under CASS Rules?

• Stichting structure allows creation of quasi-security.

• Concerns about position limits.

• Total return swaps on Structured Notes.

EUA REPACK NOTES: KEY ISSUES
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• A trust is a common vehicle for repackaging securities as well as accompanying 
derivatives or options. However, there are several structuring concerns 
associated with a trust vehicle

– A trust usually is a passive vehicle (neither the trustee nor other parties actively manage 
the investment)

– Often if there will be investors that are U.S. persons there is a concern that the trust will 
be an investment company under the Investment Company Act of 1940

• A Delaware master trust is often used

• While each series of the master trust will constitute a separate legal entity  for 
most purposes and the assets of each series of the master trust generally will 
be segregated from the assets of each other series, there will still be some 
bankruptcy concerns

• The master trust would be established as a bankruptcy remote vehicle

• As a result, even for sales to U.S. investors, it is common to use a Cayman 
entity, Irish entity, a Luxembourg entity – because these forms of cell structures 
offer greater assurance regarding the separateness of the series

USING A TRUST

M A Y E R  B R O W N   |
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• Given the limitations of the SEC rules, the securities issued by most repack 
vehicles are offered on an exempt basis (4(a)(2), Rule 506, Rule 144A, or 
Reg S)

• For most structures to the extent the securities are offered and sold to 
U.S. persons, consideration should be given to:

– 1940 Act and risk retention

– Commodity pool considerations

– Volcker Rule issues

– Accounting consolidation

REPACKAGING VEHICLES

M A Y E R  B R O W N   |
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• “Super Regulation S” (Super Reg S)

– Some repack programs are offered only outside the United States to non-
U.S. persons with no possibility of flowback even after the distribution 
compliance period

– The objective of the Super reg S approach is to avoid having to add the 1940 
Act, CPO, CTA and related issues since there will be no U.S. jurisdictional 
nexus

• What if you have a Super Reg S program, can you “retrofit” it to allow 
for sales to U.S. persons?

• Yes, as we will discuss later for cell structures, the 40 Act analysis and 
the CPO analysis can be undertaken on a compartment basis 
generally

U.S. SECURITIES LAW CONSIDERATIONS

M A Y E R  B R O W N   |
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• In practice, most programs will be set up to allow for Rule 
144A/4(a)(2) sales for U.S. persons

– Sales only to person reasonably believed to be QIBs

– Disclosure generally is limited given the securities are sold to sophisticated 
investors

– Repack vehicle must comply with “current information” requirement

– U.S. paying agent and trustee (for DTC settlement), but indenture needn’t be 
qualified under the Trust Indenture Act

U.S. SECURITIES LAW CONSIDERATIONS (CONT’D)
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• Why avoid investment company status?

– If a trust is determined to be an investment company, it must register as such under the 1940 Act, 
which could subject the trust to numerous restrictions

• Subject to regulatory scheme of the 1940 Act – reporting and other filing obligations

• Limits on ability to transact with affiliates (sponsor/depositor may not be able to engage in business 
with the trust – for example, an affiliate that “underwrites” offerings of an investment company is 
subject to restrictions)

• Restrictions on the issuance of debt

• Must satisfy asset coverage test – 300% immediately following issuance of debt and 200% immediately 
following issuance of preferred securities

• An investment company is defined as an issuer that:

– is or holds itself out as being engaged primarily in the business of investing, reinvesting or trading 
in securities;

– is engaged in the business of issuing face-amount certificates of the installment type; or

– is engaged in the business of investing, reinvesting, owning, holding or trading in securities, and 
owns or proposes to acquire investment securities having a value exceeding 40% of its assets

1940 ACT

M A Y E R  B R O W N   |
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• Some exemptions require limiting the number of investors:
– For example, Section 3(c)(1) exempts from the definition of investment company any 

issuer whose outstanding securities are owned by not more than 100 persons and is 
not making a public offering

• Other exemptions limit ownership to certain classes of investors
– For example, Section 3(c)(7) exempts from the definition of investment company any 

issuer whose securities are owned by “qualified purchasers” and is not making a public 
offering

• Asset-backed issuers are exempt from the 1940 Act pursuant to Rule 3a-7. 
Rule 3a-7 states:

– Any issuer engaged in the business of purchasing, or otherwise acquiring and holding 
eligible assets and who does not issue redeemable securities will not be deemed an 
investment company

– Redeemable securities are defined in Section 2(a)(32) as “any security other than short-
term paper, under the terms of which the holder upon its presentation to the issuer (or 
someone designated by the issuer) is entitled to receive approximately his 
proportionate share of the issuer’s current net assets, or the cash equivalent thereof

A NUMBER OF 1940 ACT EXEMPTIONS
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• Rule 3a-7 contains a number of conditions:

– the issuer must issue fixed income securities or other securities that entitle their 
holders to receive payments that depend on the cash flow from eligible assets;

– securities sold must be rated investment grade except for securities sold to 
qualified institutional buyers (QIBs) and institutional accredited investors;

– acquisitions and dispositions of eligible assets may be made only in accordance 
with governing documents and may not trigger a downgrade in the issuer’s 
rating; and

– must appoint a non-affiliated trustee that has a perfected security interest in the 
assets

A NUMBER OF 1940 ACT EXEMPTIONS (CONT’D)
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• The definition of “eligible assets” is similar to the assets specified in the 
definition of ABS under Reg AB II (referred to as Reg AB throughout for 
ease of reference)

– Financial assets, either fixed or revolving, that by their terms convert into cash 
within a finite time period, plus any rights or other assets designed to assure the 
distribution of proceeds

• “Convert to cash” within a finite time period requirement may pose structuring 
challenges given certain types of assets

• In repack structures, possible certain series may be backed by eligible assets 
(bonds, ABS, etc.) while other series will not be (equities, mutual fund shares)

• To the extent that the entity qualifies for the Tule 3a-7 exemption, it will not be a 
“covered fund” for Volcker Rule purposes

A NUMBER OF 1940 ACT EXEMPTIONS (CONT’D)

M A Y E R  B R O W N   |
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• In no-action letters issued by the Staff of the Division of Investment 
Management on other topics, the Staff has recognized that concept that 
series companies and Irish sub-funds should be treated as separate 
issuers—see for example Coutts Global Fund (Dec 7, 1994)

• Each sub-fund or compartment is a distinct legal entity

CELL COMPANIES AND THE 1940 ACT
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• Many repack vehicles are considered “securitizations” or involve the issuance of asset-
backed securities to which the risk retention requirement would be applicable

• Depending upon the analysis, arguments may be made that certain series of the trust 
may not involve the issuance of asset-backed securities and, therefore, such series 
would not be subject to the risk retention requirement
– Sometimes it may be reasonable to take the view that secured notes issued by a repack entity are 

not asset-backed securities (i.e., not collateralized by self-liquidating assets and payments not 
primarily dependent on cash flows from such assets). Secured notes benefit from collateral, and as 
a result, the risk retention requirements would not be applicable to a secured notes series

– For repack notes, to the extent the assets consist of equities, mutual fund shares, or hedge fund 
shares, such repack notes would not be asset-backed securities (the underlying assets would not 
convert to cash within a finite period)

– Other series of repack notes may constitute asset-backed securities (those having bonds as 
underlying assets for example). 

– To the extent notes of any series constitute asset-backed securities, the risk retention requirement 
generally would be applicable as to such series

RISK RETENTION

M A Y E R  B R O W N   |
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– Under a 2016 C&DI, if the only asset held by the SPV is an obligation of the 
Sponsor, the SEC  would look through the obligation held by the SPV to the balance 
sheet of the Sponsor when the payments on the notes replicate payments on the 
obligation and the obligation is a direct obligation of the Sponsor.  In that case 
payments on the notes would be based solely on the ability of the Sponsor to make 
payments on the notes.  The SEC would conclude that the notes are not “asset-
backed securities.”

– On the other hand, if the Sponsor is directly obligated on the notes through a 
guarantee of the notes or similar arrangement, the Sponsor would effectively be 
holding 100% of the credit risk of the issued notes.

RISK RETENTION (CONT’D)

M A Y E R  B R O W N   |
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• Risk retention requirement:
– The risk retention requirement applies to both public and private asset-backed 

securities because the rule applies to “asset-backed security” as defined in Section 
3(a)(79) of the Securities Exchange Act.

– For an issuance of asset-backed securities offered pursuant to an exemption such as 
Rule 144A, a risk retention requirement would apply. The 5% credit risk retention 
requirement was adopted as a result of the Dodd-Frank Act.

– The required retained interest can be satisfied by holding either a “vertical interest” 
or an “eligible horizontal residual interest” or a combination of the two. A vertical 
interest would be the same percentage interest in each class of securities issued. An 
eligible horizontal residual interest would be the most subordinated class or classes 
representing the required percentage of the “fair value” of all ABS interests to be 
issued.

– The retained interest must be held by the “sponsor” or a “majority-owned affiliate.” 
A “majority-owned affiliate” is defined as an entity in which a person has ownership 
of more than 50% of the equity or ownership of any other controlling financial 
interest.

RISK RETENTION REQUIREMENT

M A Y E R  B R O W N   |
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• Risk retention requirement:

– The rule generally prohibits a sponsor from selling or otherwise transferring any 
retained interest other than to majority-owned or wholly owned affiliates of the 
sponsor. Moreover, a sponsor and its affiliates may not hedge their required risk 
retention positions or pledge those positions as collateral for any obligation 
(including a loan, repurchase agreement, or other financing transaction), unless the 
obligation is with full recourse to the pledging entity.

– Certain hedging activities are not prohibited. 

RISK RETENTION REQUIREMENT (CONT’D)

M A Y E R  B R O W N   |
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• Dodd-Frank’s inclusion of swaps as commodity interests means pooled 
investment vehicles trading in swaps (and their operators or advisors) must 
consider whether they may be subject to regulation as a commodity pool, a 
commodity pool operator or a commodity trading advisor

– Holding or “trading” a single swap may render an entity a commodity pool

• As amended by Dodd-Frank, the Commodity Exchange Act (“CEA”) defines 
the term “commodity pool” to include any investment trust, syndicate, or 
similar form of enterprise operated for the purpose of trading in commodity 
interests, including any—

– (i) commodity for future delivery, security futures product, or swap;

– (ii) agreement, contract, or transaction described in section 2(c)(2)(C)(i) of the CEA or 
section 2(c)(2)(D)(i) of the CEA;

– (iii) commodity option authorized under section 6c of the CEA; or

– (iv) leverage transaction authorized under section 23 of the CEA

COMMODITY POOL

M A Y E R  B R O W N   |
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• In addition, the CFTC, by rule or regulation, may include within, or exclude 
from, the term “commodity pool” any investment trust, syndicate, or similar 
form of enterprise if the CFTC determines that the rule or regulation will 
effectuate the purposes of the CEA

COMMODITY POOL DEFINITION

M A Y E R  B R O W N   |
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• As amended by Dodd-Frank, the CEA now defines the term “commodity 
pool operator” to include any person:

I. engaged in a business that is of the nature of a commodity pool, investment 
trust, syndicate, or similar form of enterprise, and who, in connection 
therewith, solicits, accepts, or receives from others, funds, securities, or 
property, either directly or through capital contributions, the sale of stock or 
other forms of securities, or otherwise, for the purpose of trading in 
commodity interests, including any—

i. commodity for future delivery, security futures product, or swap;

ii. agreement, contract, or transaction described in section 2(c)(2)(C)(i) of the 
CEA or section 2(c)(2)(D)(i) of the CEA;

iii. commodity option authorized under section 6c of the CEA; or

iv. leverage transaction authorized under section 23 of the CEA; or

II. who is registered with the CFTC as a commodity pool operator

• In addition, the CFTC has authority to include within, or exclude from, the 
CPO definition any person if such inclusion or exclusion will effectuate 
the purposes of the CEA

COMMODITY POOL OPERATOR DEFINITION
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• As amended by Dodd-Frank, the CEA now defines the term “commodity 
trading advisor” to include any person who:

I. for compensation or profit, engages in the business of advising others, 
either directly or through publications, writings, or electronic media, as 
to the value of or the advisability of trading in—

i. any contract of sale of a commodity for future delivery, security futures product, or 
swap;

ii. any agreement, contract, or transaction described in section 2(c)(2)(C)(i) of the CEA 
or section 2(c)(2)(D)(i) of the CEA;

iii. any commodity option authorized under section 6c of the CEA; or

iv. any leverage transaction authorized under section 23 of the CEA;

II. for compensation or profit, and as part of a regular business, issues or 
promulgates analyses or reports concerning any of the activities 
referred to in clause (i)

III. is registered with the CFTC as a commodity trading advisor; or

IV. the CFTC, by rule or regulation, may include if the CFTC determines that 
the rule or regulation will effectuate the purposes of the CEA

COMMODITY TRADING ADVISOR DEFINITION

M A Y E R  B R O W N   |
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• The CTA definition specifically excludes the following if the commodity 
advice is “solely incidental to the conduct of their business or 
profession”:

i. any bank or trust company or any person acting as an employee 
thereof;

ii. any news reporter, news columnist, or news editor of the print or 
electronic media, or any lawyer, accountant, or teacher;

iii. any floor broker or futures commission merchant;

iv. the publisher or producer of any print or electronic data of general and 
regular dissemination, including its employees;

v. the fiduciary of any defined benefit plan that is subject to the Employee 
Retirement Income Security Act of 1974 (29 U.S.C. 1001 et seq.);

vi. any contract market or derivatives transaction execution facility; and

vii. such other persons not within the intent of this paragraph as the CFTC 
may specify by rule, regulation, or order

COMMODITY TRADING ADVISOR DEFINITION (CONT’D)

M A Y E R  B R O W N   |
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• CFTC Rule 4.13(a)(3) provides a commodity pool-level exemption for a CPO 
where the pool trades a de minimis amount of commodity interests (e.g., 
swaps, options or futures) 

• For a pool to claim the exemption, the following requirements must be met:
– Interests in the pool are exempt from registration under the Securities Act of 

1933, and such interests are offered and sold without marketing to the public 
in the United States

– The pool, at all times, meets one of the following two tests with respect to all 
of its commodity interest positions:

• The aggregate initial margin, premiums, and required minimum security deposit 
for commodity interest transactions does not exceed 5% of the liquidation value 
of the pool’s portfolio, after taking into account unrealized profits and unrealized 
losses on any such positions (the “5% Test”); or

• The aggregate net notional value of such positions does not exceed 100% of the 
liquidation value of the pool’s portfolio, after taking into account unrealized 
profits and unrealized losses on any such positions (the “Liquidation Test”)

CERTAIN CPO REGISTRATION EXEMPTIONS BY RULE

M A Y E R  B R O W N   |



– The operator reasonably believes, at the time of investment, that each 
person who participates in the pool is:

• An accredited investor;

• A trust formed by an accredited investor for the benefit of a family member; 

• A knowledgeable employee; or

• A qualified eligible person

• Investments in the pool are not marketed as a vehicle for trading in or 
generating exposure from the commodity interest markets

• Subject to limited exceptions, neither the operator nor any of its principals 
is subject to a statutory disqualification that would require disclosure under 
CEA §8a(2) if such person sought registration

• The exemption is claimed by operators on a fund-by-fund basis via an 
electronic notice filing with the NFA

THE 4.13(A)(3) EXEMPTION 

M A Y E R  B R O W N   | 44



• Over time, the CFTC has amended the rules relating to CPOs 
generally in order to provide relief to market participants

• Rule 3.10(c)(5) Amendments
– Pool-by-Pool Exemptions

• A non-US CPO may rely on the exemptive relief even if it serves as a CPO to other 
pools in which US persons are invested

– Permitted Seed Investments by US Affiliates

• Initial capital contributions to a pool made by a US affiliate of a non-US CPO may 
be disregarded in determining whether participation in that pool is limited to only 
foreign located persons

– Safe Harbor

• A non-US CPO that satisfies several conditions, which focus on non-US persons 
and activities, may rely on a safe harbor

CPO RULEMAKINGS

M A Y E R  B R O W N   | 45
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• Consider whether the repack vehicle trades or holds “commodity interests”

• Consider whether securities of the vehicle will be sold to U.S. persons.

• Who holds the ownership interests in the vehicle and is there a “pooling” of 
interests?

• If there potentially may be a commodity pool, is it beneficial to consider on 
a cell by cell (pool by pool) basis?  Or is the de minimis exemption 
workable?

CPO THRESHOLD QUESTIONS



07.6
VOLCKER R ULE



48

• A banking entity (including Sponsor and any affiliate), as principal, may 
not directly or indirectly acquire or retain an ownership interest in, or 
sponsor, a covered fund

• A covered fund is defined to include a fund that relies solely on the 
Section 3(c)(1) or 3(c)(7) exemptions. A fund that can rely on Section 
3(c)(1) or 3(c)(7) will not be a covered fund if another 1940 Act exemption 
is available to it, such as Rule 3a-7

• If the issuer relied on Section 3(c)(1) or 3(c)(7) of the 1940 Act and another 
1940 Act exemption is not available, it may still avail itself of one or more 
of the enumerated exclusions from the definition of covered fund

COVERED FUND ISSUES

M A Y E R  B R O W N   |
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• Of these exclusions, four are most likely to be applicable to a repack 
issuer:

X Loan securitization exclusion

X Qualifying asset-backed commercial paper (ABCP) conduit exclusion

X Qualifying covered bond exclusion

Wholly-owned subsidiary exclusion

EXCLUSIONS FROM COVERED FUND DEFINITION

M A Y E R  B R O W N   |
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• This exclusion applies to an entity if all its outstanding ownership interests 
are owned directly or indirectly by a banking entity or an affiliate thereof, 
except that:

₋ up to five percent of the entity’s ownership interests may be owned by 
directors, employees, and certain former directors and employees of the 
banking entity or its affiliates; and

₋ within the five percent ownership interest, up to 0.5 percent of the entity’s 
outstanding ownership interests may be held by a third party if the 
ownership interest is held by the third party for the purpose of 
establishing corporate separateness or addressing bankruptcy or 
insolvency

• This exclusion helped clarify that wholly owned “depositors” and other 
intermediate transferors of assets in a securitization are not considered 
covered funds

• A wholly owned subsidiary of the Sponsor would be a subsidiary for 
purposes of the Bank Holding Company Act and a banking entity for 
purposes of the Volcker Rule

WHOLLY OWNED SUBSIDIARY EXCLUSION

M A Y E R  B R O W N   |
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• If an issuer is determined to be a covered fund, banking entities are 
prohibited from:

₋ acquiring “ownership interests” in the securitization issuer,

₋ sponsoring the securitization issuer, and

₋ making loans to, or entering into certain other types of transactions with a 
securitization issuer for which the banking entity acts as sponsor, 
investment manager, investment adviser or commodity trading advisor

• Prohibitions described in the third bullet point above are defined in the 
Final Rule by reference to the restrictions of Section 23A of the Federal 
Reserve Act, and are commonly referred to as the “Super 23A” provisions. 
These restrictions, among other things, severely limit the ability of banking 
entities to provide credit and liquidity support to covered fund 
securitizations to which they are related as investors, sponsors or advisors

• Additionally, permitted transactions between the banking entity and the 
securitization issuer must be on market terms

COVERED FUND RESTRICTIONS
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• An ownership interest includes any equity or partnership interest 
in a covered fund or any other interest in or security issued by a 
covered fund that exhibits any of certain characteristics on a 
current, future or contingent basis, including:

₋ has the right to participate in the selection or removal of a general 
partner, managing member, member of the board of directors, 
investment manager, investment adviser or commodity trading 
advisor (not including rights of a creditor to exercise remedies in the 
event of a default);

₋ has the right under the terms of the interest to receive a share of 
the income, gains, or profits of the covered fund (regardless of 
whether the right is pro rata with other owners);

₋ has the right to receive underlying assets of the covered fund, after 
all other interests have been redeemed and/or paid in full (the 
“residual” in securitizations);

₋ has the right to receive all or a portion of excess spread;

₋ provides that the amounts payable by the covered fund with respect 

to the interest could, under the terms of the interest, be reduced 
based on losses arising from the underlying assets of the covered 
fund, such as allocation of losses, write-downs or charge-offs of the 
outstanding principal balance, or reductions in the amount of 
interest due and payable on the interest;

₋ receives income on a pass-through basis from the covered fund, or 
has a rate of return determined by reference to the performance of 
the underlying assets of the covered fund (excluding interests that 
are entitled to received dividend amounts calculated at a fixed or 
floating rate); and

₋ any synthetic right to have, receive or be allocated any of the rights 
described above (which would not allow banking entities to obtain 
derivative exposure to these characteristics)
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• The Final Rule defines “sponsor” to mean any entity that:

₋ serves as general partner, managing member, or trustee of a 
covered fund, or that serves as a commodity pool operator of a 
covered fund,

₋ selects or controls (or has employees, officers, or directors, or agents 
who constitute) a majority of the directors, trustees, or management 
of a covered fund, or

₋ shares with a covered fund, for corporate, marketing, promotional, or 
other purposes, the same name or a variation of the same name

DEFINITION OF “SPONSOR”

M A Y E R  B R O W N   |
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• The objective of avoiding consolidation may be achieved by a vehicle 
established as an “orphan,” with the equity interest held by a third 
party

• Even assuming that the vehicle were set up in such manner, a de-
consolidation analysis may be made more challenging if the Sponsor 
has a role as a swap counterparty and/or as a guarantor of sorts by 
substituting collateral and providing financing

ACCOUNTING CONSIDERATIONS
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The team consists of experienced 
lawyers as well as young, ambitious 

and inquisitive talents. This also 
makes it clear to the clients how 
important it is to the partners to 

provide well founded training for the 
up and coming talent. In addition, all 
team members are incredibly friendly, 

so working together is a lot of fun, 
even beyond the technical side.

T H E  L EG A L  5 00  DEU T S C H L AN D  (C l i e n t )

“



Mayer Brown is a global services provider comprising associated legal practices that are separate entities, including Mayer Brown LLP (Illinois, USA), Mayer Brown International LLP (England), Mayer Brown (a Hong Kong partnership) and Tauil & Chequer Advogados (a Brazilian law
partnership) (collectively the “Mayer Brown Practices”) and non-legal service providers, which provide consultancy services (the “Mayer Brown Consultancies”). The Mayer Brown Practices and Mayer Brown Consultancies are established in various jurisdictions and may be a legal person or
a partnership. Details of the individual Mayer Brown Practices and Mayer Brown Consultancies can be found in the Legal Notices section of our website. “Mayer Brown” and the Mayer Brown logo are the trademarks of Mayer Brown. © Mayer Brown. All rights reserved.


