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Overview

• The historical context and industry initiatives

• Unique considerations for OTC derivatives

• Key 2022 sanctions measures

• Impact on OTC derivatives

– Close-out of Transactions

– CDS on sanctioned Reference Entities

– Market disruptions

• What‘s next?
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The Historical Context and Industry Initiatives
Key sanctions activity:

Pre-2014: Country sanctions – Cuba, N Korea, Iran

2014: Russia/Ukraine-related sectoral sanctions (US/EU)

– Prohibition on new debt/new equity

2017: Venezuela/PDVSA sanctions (US)

– Prohibition on new debt/new equity

– Prohibition on bond trading

2018: Rusal/EN+ sanctions (US) 

2020/21: US China Military Company sanctions (US)

– Prohibition on transacting publicy traded securities and 
derivatives

2022: Russia sanctions (US/EU/UK/Other G20)

Key industry initiatives:

2014: OFAC General License 1/1A

2017: ISDA CDS Additional Provisions for
Venezuela/PDVSA and Protocol

2018: ISDA Sanctions Working Group formed

2019: ISDA White Paper: Economic Sanctions
Programs & Derivatives 

2020: ISDA Guidance Note: Addressing
Sanctions Issues in ISDA Documentation
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Unique considerations for OTC derivatives

• Bilateral contracts with ongoing payment, delivery (and margining)

• Transactions that can be long dated (up to 30 years or more)

• Fluctuation of mark-to-market value

• Ability to close-out all transactions and net exposures and collateral

• „Reference transactions“ permitting exposure to underlyings

• Cross-border potentially impacted by numerous jurisdictions

• Potential systemic impact of market dislocations
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Key Principles from the 2019 ISDA White Paper

1. Sanctions should provide clarity as to which derivatives transactions are affected and actions NSEs are required to take

2. Where derivatives affected, NSEs should be given at least 30 days to close out, voluntarily unwind or novate transactions

3. NSEs should be permitted to net or set-off any collateral or margin received/posted under credit support documentation 

5. Ordinary counterparty credit exposure and margining should not constitute an 'extension of credit' for the purposes of any 
prohibitions on dealings in new debt of a sanctioned entity

6. Transactions entered into in the ordinary course should not be considered as ‘services in support’ of prohibited activity unless 
expressly linked that activity

7. NSEs should be permitted to enter into and perform derivatives referencing underlying entities that have become sanctioned. 
This should include limited right of NSEs to transfer prohibited debt, equity or other instruments of the sanctioned entity to 
extent necessary to enable orderly settlement of transactions in accordance with established industry processes

8. Sanctions authorities should ensure that where sanctions programs are imposed in a co-ordinated basis the approach to 
derivatives is harmonized to avoid uncertainty

9. Where obligations under sanctions programs create conflict with other sanctions programs or with other legal, regulatory or 
contractual obligations on NSEs, sanctions authorities should ensure that such conflict does not arise or provide clear 
guidance as to how NSEs are to resolve
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Relevant 2022 Russia Sanctions Measures (US)

• Specially Designated Nationals (SDN) designations on Russian banks

• Correspondent and payable through account (CAPTA) sanctions

• New debt/new equity prohibitions on Russian banks

• Asset freeze on Russian Central Bank

• Prohibition on secondary trading of post-March 1 Russia sovereign
bonds

• Prohibition on „new investment in Russia“

– OFAC FAQ 1054 (6 June 2022): „prohibits US persons from purchasing debt
or equity securities issued by an entity in the Russian Federation“

• Prohibition on importation of Russian gold
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Relevant 2022 Russia Sanctions Measures (EU)

• Asset freezes on Russian banks

• Restrictions on providing banking facilities to Russian nationals/entities

• Extension of capital markets prohibitions on Russian banks

– All dealings in new transferable securities and money market instruments

– Any listing of transferable securities by Russian entities

– Extension of any new loans or credit

• Prohibition on transactions managing reserves/assets of Central Bank of 
Russia

• Prohibition on SWIFT access on Russian banks
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Relevant 2022 Russia Sanctions Measures (UK)

• Asset freezes on Russian banks (including correspondent banking and 
processing sterling payments)

• Extension of capital markets prohibitions on Russian banks

– All dealings in new transferable securities and money market instruments

– Any listing of transferable securities by Russian entities

– Extension of any new loans or credit

• Prohibition on providing foreign exchange reserve/asset management
services to Central Bank of Russia
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Impact on OTC Derivatives: ISDA Close Out

• Response of parties to sanctions actions

• Effect of wind-down licenses

• Issues with ISDA Master Agreement termination provisions

– Failure to pay

– Illegality

– Force majeure

• Payment of termination amounts

• Availability of set-off rights
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Impact on OTC Derivatives: CDS Transactions

• Russia sovereign a significantly traded CDS reference entity (single
name and index)

• CDS „cleansed“ of post March 1 debt by means of protocol

• Inability of Russia to access US dollar payments system affected ability
to make payments on USD-denominated debt

• Failure to Pay Credit Event on 6 June due to failure to pay $1.9m of 
default interest accrued on a bond that was repaid late during grace
period

• 6 June OFAC FAQ clarified US persons may not purchase Russia bonds

• Effect on CDS Auction Settlement process
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Impact on OTC Derivatives: Market Disruption

• Impossibility to convert/deliver rubles in FX transactions

– ISDA/EMTA Additional Provisions for Deliverable Currency Disruption Event 
for RUB FX transactions

• Russian equity market closures

– ISDA guidance note

• LME suspension of nickel futures contracts

– ISDA guidance note

• Issues with delivery and settlement of bonds of Russian issuers under
ISDA/ GMRA/ GMSLA arrangements
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What‘s next?

• More sanctions action likely

• Most trading positions now unwound

• Prospect of further disruption, particularly in commodities markets

• Settlement of Russia CDS?

• More information:

ISDA Russian Sanctions and Market Impacts InfoHub

https://www.isda.org/2022/03/17/russian-sanctions-and-market-impacts-infohub/

https://www.isda.org/2022/03/17/russian-sanctions-and-market-impacts-infohub/


Session 2:
Crypto Derivatives and Crypto 
Collateral 

Edmund Parker and Marcel Hörauf
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What are Crypto-
Currencies 
and Digital Assets?

Bitcoin is a digital currency/digital asset.
It operates without central control.  There is 
no oversight from regulators. 

It is governed by peer-to-per software, with a 
public ledger recording transactions.  These 
are held on servers, called "nodes", with 
transactions publically broadcast and shared 
node-to-node. 

Every 10 minutes, "miners" collate 
transactions into blocks, adding to the 
blockchain, to create an "account book of 
bitcoin".
Bitcoin is held in a "digital wallet", accessed 
through software/service providers.
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What are Crypto-Derivatives
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What are the key Cryptocurrencies referenced 
in Crypto Derivatives
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Exchange Trading:
Crypto Futures: 
Bitcoin
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Exchange Trading: Crypto Futures: Ether
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Exchange Trading: Crypto Options
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Example Types of OTC Crypto Derivatives:  
Non-deliverable Digital Asset Options
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Example Types of OTC Crypto Derivatives:  
Non-deliverable Digital Asset Forwards
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Other Examples of OTC Crypto Derivatives

• Forward transactions referencing a Bitcoin future or an Ethereum
future 

• Forward transactions referencing  indices/baskets with cryptocurrency 
futures

• Excess and Total Return Swaps referencing indices/baskets of 
cryptocurrency futures and/or other standard commodities futures 
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Efforts to develop contractual standards
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Documenting OTC Crypto Derivatives
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Documenting OTC Crypto Derivatives
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What are the key issues for Documenting 
Crypto Derivatives raised by ISDA?

ADAPT FROM 
2002/2011 DEFS:

Illiquidity Event
Change in Law
Nationalization, 
Insolvency and 

Delisting
Hedging Disruption 

Settlement  Disruption
Tax Disruption
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What are the key issues for Documenting 
Crypto Derivatives raised by ISDA?
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What are the key issues for Documenting 
Crypto Derivatives raised by ISDA?
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What are the key issues for Documenting 
Crypto Derivatives raised by ISDA?

Sample Key Issues: 

Valuation not referencing a single trading 
venue

Liquidity Issues
Extreme Volatility 

Unavailability of Data
Calculation Agent Discretion

Potential Valuation Disruption Events:

Benchmark Provider Events
Calculation Agent Events

Trading Venue Events
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Collateral Issues for Crypto
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Crypto Derivatives from a German Law Perspective

• Crypto assets are one category of financial instruments within the meaning of Sec. 1 
(11) 1 (no. 10) of the German Banking Act (KWG)

– Full regime of licensing requirements (Sec. 1 and 32 of the KWG) applies when providing financial 
services or conducting banking business with respect to crypto assets

– In particular crypto custody business (Kryptoverwahrgeschäft) and crypto security register keeping 
(Kryptowertpapierregisterführung), but also “classic” licensing requirements such as for principal 
broking business (Finanzkommissionsgeschäft), investment brokerage (Anlagevermittlung) and 
own account trading (Eigenhandel) or the operating a crypto trading platform (MTF) etc.   

• Derivatives on crypto assets (crypto derivatives): 

– The definitions of the term “derivatives” in the KWG and WpHG (Securities Trading Act) do not 
refer to crypto assets as eligible underlying as such

– The KWG and the WpHG may nevertheless apply to crypto derivatives if the crypto assets (or the 
crypto derivative as such) qualify as another financial instrument such as:
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Crypto Derivatives from a German Law Perspective

• Securities (Wertpapiere)

• Units of account (Rechnungseinheiten)

• Commodities (Waren)

• Financial contracts for difference (Differenzgeschäfte)

• Forwards (futures) referring to the underlying of Art. 8 of the MiFID II DelReg (Reg (EU) 
2017/565): 

– In particular: “(f) any other asset or right of a fungible nature, other than a right to receive a service, 
that is capable of being transferred;”, provided that they are no spot transactions and either

• their terms foresee a cash settlement at the option of one or more of the parties, otherwise 
than by reason of a default or other termination event,

• they are traded on a regulated market, an MTF, an OTF, or a third country trading venue that 
performs a similar function, or 

• they have the characteristics of other derivatives contracts within the meaning of Art. 7 of the 
MiFID II DelReg
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Crypto Derivatives from a German Law Perspective

• Crypto derivatives in context of close-out netting (Sec. 104 of the Insolvency Code (InSO)

– Crypto derivatives as fixed-date transactions (Fixgeschäfte) regarding goods (Waren)?

– Crypto derivatives as financial service (Finanzleistung)

• Underlying securities (Wertpapiere)?

• Underlying currencies (Währungen)?

• Underlying financial measures (finanzielle Messgröße)?

• Financial contract for difference (finanzielle Differenzgeschäfte)?

• Crypto derivatives as financial service sui generis? 
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Crypto Derivatives from a German Law Perspective

• Crypto derivatives and EMIR, MiFID II and MAR (Market Abuse Regulation)

– EMIR (clearing, margining, reporting) potentially applicable to crypto derivatives if they are 
derivatives under EMIR 

– Derivative under EMIR = financial instrument as set out in points (4) to (10) of Section C of Annex I 
to MiFID II as implemented by Art. 7 and 8 of MiFID II DelReg (Reg (EU) 2017/565 (formerly Art. 38 
and 39 of Regulation (EC) No 1287/2006)

– I.e. Securities, currencies or financial measures as underlying, financial contract for difference (see 
previous slide) all covered

– But not: units of account (Rechnungseinheiten)  Relevant for Currency Token (Währungstoken) 
which are subject to the KWG but not subject to EMIR / MIFID II / MAR, unless they qualify as 
financial measure (finanzielle Messgröße)

• Issues under German property law (Sachenrecht) 

– The legal categorization under of crypto assets under German property law is often more difficult 
than under German contract law:
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Crypto Derivatives from a German Law Perspective

• Categorization of crypto assets 

– Asset (Sache) within the meaning  of Sec. 90 of the BGB? Fungible physical asset?

– Right (Recht) within the meaning of Sec. 453 (1) BGB?

– Other items (sonstige Gegenstände) within the meaning of Sec. 453 (1) BGB?

– Amount of money (Geldbetrag)?

– Banknotes and coins (Banknoten und Münzen)

– Fiat money (Giralgeld) or e-money (E-Geld)

– Securities (Wertpapiere)

• Pledge / full title transfer under German property law? Numerus clausus of the German 
property law (Sachenrecht) 

• Governing property law? 
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Crypto Derivatives from a German Law Perspective

• What is coming next: European crypto-assets regulation (MiCA)

– Covers issuers of unbacked crypto-assets, and so-called “stablecoins”, as well as the trading 
venues and the wallets where crypto-assets are held.

– MiFID II financial instruments are excluded (Art. 1 (2)a) Draft MiCA

– Current status: 

• The Council presidency and the European Parliament reached a provisional agreement on the markets in 
crypto-assets (MiCA) proposal on 30 June 2022. 

• The provisional agreement is subject to approval by the Council and the European Parliament before going 
through the formal adoption procedure.



Session 3:
ESG and Derivatives

Patrick Scholl, Marcel Hörauf and Christopher Arnold
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Overview

1. Introduction 

- EU Sustainable Finance Strategy

- Major Regulatory Pillars for Data Flows

- Overview of selected EU Regulations

2. Key Regulatory ESG Requirements

- Taxonomy Regulation

- The Proposal for a Corporate Sustainability 
Reporting Directive (CSRD)

- Suitability Assessment MIFID II 

- Overview of the SFDR

- What is (possibly) coming next?

- Greenwashing, Novell Challenges and ESG 
Risks

3. ESG: Sustainability-linked Derivatives

- Evolution of ESG Financial Products

- Sustainability-linked Derivatives

- Establishing KPIs and the Verification Process

- Regulatory Aspects

- Industry Initiatives

- Future Developments
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Renewed Strategy for Financing the Transition to a Sustainable Economy, 
published in July 2021 (COM(2021) 390 final)

Financing the 
Transition

Financial Sector 
Resilience and 
Contribution

Inclusiveness Global Ambition

Disclosure and 
Transparency

(SFDR, CSRD, MIFID II)

Tools
(EU-GBS, Benchmark-Reg, 

Eco-Label)

Taxonomy Regulation

Lenders / Investors

Actions

Basis

EU Sustainable Finance Strategy
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Major Regulatory Pillars for Data Flows

Benchmark 
Providers

Low-Carbon Benchmark 
Regulation (BMR)

Credit Rating 
Agencies*

ESMA Guidelines
(CRA Regulation)

Asset Owners (End-Investors)

In-scope reporting Non-financial 
Companies and Financial Institutions

NFRD/CSRD
Taxonomy Regulation

Financial Market Participants & 
Financial Advisors

SFDR
Taxonomy Regulation

* Reported data will also be required for ESG ratings. It is unclear whether and to what extent the EU will envisage a regulation for ESG ratings.

Glossary:

• NFRD = Non-Financial Reporting Directive (Directive 2014/95/EU)

• CSRD = Corporate Sustainability Reporting Directive (Proposal COM(2021) 189 final)

• SFDR = Sustainable Finance Disclosure Regulation (Regulation (EU) 2019/2088)

• BMR = Benchmark Regulation (Regulation (EU) 2016/1011)

• CRA = Credit Rating Agencies Regulation (Reg. (EU) No 462/2013)
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Overview of selected EU Regulations

• In March 2018, the EU published a comprehensive Action Plan on the Financing of Sustainable 
Growth (COM/2018/097 final) which laid out a master plan to be implemented by a variety of 
individual regulatory measures:

• Level 2 measures under SFDR are currently being finalised

• „Fit for 55“ package aims to amend EU legislation and policy to ensure that the EU is able to meet 
its new climate targets by 2050

1 Exact timing currently uncertain
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Taxonomy Regulation – Overview

• An investment is environmentally sustainable if it finances one The six environmental objectives under the Taxonomy Regulation:

or more economic activities that are considered environmentally 
sustainable under the Taxonomy Regulation (Art. 3) 

• According to the Taxonomy Regulation, an economic activity
is environmentally sustainable when it:

– substantially contributes to one of the six defined 
environmental objectives

– does no significant harm to any of the other five 
objectives

– complies with minimum safeguards 

– For the time being, the regulation is limited to the 
determination of environmental sustainability 
(at a later stage the objectives "social" and 
"governance“ will be included)

• Suggested details can be found in the Technical Report of the 
TEG on Sustainable Finance and its Technical Annex

1 Source: Taxonomy – Final report of the Technical Expert Group on Sustainable Finance, March 2020.

Climate Change 
Mitigation

Climate Change 
Adaptation

Sustainable Use 
and Protection of 
Water and Marine 

Resources

Transition to a 
Circular economy, 
Waste Prevention 

and Recycling

Pollution 
Prevention and 

Control

Protection of 
Healthy 

Ecosystems

Example of quantitative DNSH analysis1:



4646

Taxonomy Regulation - Scope

• Scope of the Taxonomy Regulation through references in the Non-Financial Reporting 
Directive and the Disclosure Regulation (SFDR) and the upcoming EU Green Bond 
Regulation:

– Who? EU and its Member States as well as companies already required to report under the Non-
Financial Reporting Directive and financial market participants and financial products pursuant to 
the Disclosure Regulation (SFDR)

– What? 

• Transparency for environmental and sustainable financial products (Art. 5 and 6): 
pre-contractual documentation and periodic reports

• Transparency for environmental corporate bonds (via the EU GBS) 

• Transparency for non-financial reporting (Art. 8): disclosure of KPIs/Green Asset Ratio for financial institutions

• Required compliance for activities related to climate change mitigation and adaptation 
starts in 2022 and for other environmental objectives in 2023 
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Taxonomy Regulation – Level 2 Measures

• Technical Screening Criteria - Climate Delegated Act ((EU) 2021/2139):

– Provides for the first technical screening criteria for companies and financial market participants 
on which economic activities can be considered to make a substantial contribution to climate 
mitigation and adaptation objectives

– On 2 February 2022, the Commission approved in principle a Complementary Climate Delegated 
Act (C (2022) 631/3) including, under strict conditions, specific nuclear and gas energy activities in 
the list of economic activities covered by the EU taxonomy

• Environmental Delegated Act: A second delegated act on the other four environmental 
objectives of the EU Taxonomy is planned for adoption in 2022
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Taxonomy Regulation – Level 2 Measures

• Taxonomy Disclosure Delegated Act ((EU) 2021/2178): 

– undertakings subject to Articles 19a or 29a of Directive 2013/34/EU

– reporting of Taxonomy eligibility and alignment by way of ‘key performance indicators’ (KPIs)

– for banks the main metric is the Green Asset Ratio (GAR), and secondary KPIs (like fee or 
commission based)

– For 2022, the proportion of Taxonomy-eligible and non-eligible economic activity has to be 
reported by non-financial undertakings (for financial undertakings this will apply in 2023) 

– As of 2023, full-scale KPI-based disclosure on the degree of alignment with the Taxonomy will 
become mandatory for non-financial undertakings (for financial undertakings this will apply as of 
2024)
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CSRD – Revision of NFRD

• So far, Directive 2014/95/EU – also called the Non-Financial Reporting Directive (NFRD) – applies and lays 
down the rules on disclosure of non-financial and diversity information by certain large companies

• This directive amends the Accounting Directive 2013/34/EU 

• EU rules on non-financial reporting currently apply to large public-interest companies with more than 
500 employees. This covers approximately 11 700 large companies and groups across the EU, including

– listed companies

– banks

– insurance companies

– other companies designated by national authorities as public-interest entities

• ‘public-interest entities’ means undertakings within the scope of Article 1 and Annex I, II of NFRD. 

According to Art. 1(1), 2(1) and Annex I and II, the following types of undertakings are defined as public-
interest companies in Germany:

– “die Aktiengesellschaft, die Kommanditgesellschaft auf Aktien, die Gesellschaft mit beschränkter Haftung“

– “die offene Handelsgesellschaft, die Kommanditgesellschaft”
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CSRD – Revision of NFRD

• Under the NFRD, large companies have to publish information related to 

– environmental matters
– social matters and treatment of employees
– respect for human rights
– anti-corruption and bribery
– diversity on company boards (in terms of age, gender, educational and professional background)

• Germany had transposed the EU Directive NFRD into national law with the CSR Directive Implementation 
Act (CSR-RUG)

• In Germany, capital market-oriented corporations, insurance companies, credit institutions, limited 
partnerships and cooperatives are required to submit this report if they either have 

– more than 500 employees 

– or meet two of three size criteria - 40 million euros in turnover, 20 million euros in total assets, number of 250 
employees

• The main provisions in this respect are sections 289b to e of the German Commercial Code (HGB)



5151

CSRD – Revision of NFRD

• In April 2021, it was decided to extend the scope of the NFRD to smaller companies as well and the 
proposal for the Corporate Sustainability Reporting Directive (CSRD) was issued: The CSRD

– Would amend the existing reporting requirements of the NFRD since the information companies report is not 
sufficient

– Ensures that companies report the information that investors and other financial market participants subject to the 
SFDR need

– Extends the scope to all large companies and all companies listed on regulated markets without the previous 
500-employee threshold (except listed micro-enterprises)

– Requires the audit (assurance) of reported information
– Introduces more detailed reporting requirements, and a requirement to report according to mandatory EU 

sustainability reporting standards
– SMEs will be allowed to report according to standards that are simpler than the standards that will apply for large 

companies
– Requires companies to digitally ‘tag’ the reported information, so it is machine readable and feeds into the European 

single access point envisaged in the capital markets union action plan

• In addition, the CSRD would amend the Transparency Directive 2004/109/EC to extend the scope of the 
sustainability reporting requirements to companies with securities listed on regulated markets, and to 
clarify the supervisory regime for sustainability reporting by these companies
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CSRD – Revision of NFRD
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CSRD – Development of Reporting Standards

• The European Financial Reporting Advisory Group (EFRAG) is responsible for developing draft standards 

• The standards will be tailored to EU policies, while building on and contributing to international 
standardisation initiatives

• Besides, the International Sustainability Standards Board (ISSB) published on 31 March 2022 proposals 
that build upon the recommendations of the Task Force on Climate-Related Financial Disclosures (TCFD) 
and incorporate industry-based disclosure requirements derived from SASB (Sustainability Accounting 
Standards Board) Standards

• The EFRAG and ISSB standards are based on different objectives: 

– EFRAG considers the dual materiality perspective, i.e. that companies must report on the impact of business 
activities on the value of the company or on the three sustainability dimensions of environment, social and 
governance.

– The ISSB focuses on the investor perspective for assessing the value of the company.

• Duplication of effort? Convergence or mutual recognition by EFRAG/ISSB? 
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CSRD – European Council’s Proposed 
Amendments as of 21 June 2022

• Extra-territorial scope

• Relation to Equivalence Decisions? 
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CSRD – Timetable –
European Council’s proposed amendments
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CSRD – Timetable
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MiFID II Suitability Assessment 

• With regard to the distribution of financial instruments (i.e. not only financial products in 
the narrower sense of the Taxonomy Regulation), Delegated Regulation (EU) 2021/1253 
amends the MiIFD II DelReg (DelReg (EU) 2017/565) by introducing Sustainability 
Factors into Suitability Assessments:  

– Investment firms providing investment advice or portfolio management shall as part of their 
suitability assessment also ask the client for its “sustainability preference” and investment firms 
should offer such products that corresponds with such preference

– Sustainability preferences relate to (at the investors choice)

• Financial instruments with a certain minimum proportion of environmentally sustainable 
investments pursuant to Art. 2 (1) EU Taxonomy

• Financial instruments with a certain minimum proportion of sustainable investments 
pursuant to Art. 2(17) SFDR or

• Financial instruments that consider principal adverse impacts on sustainability factors 
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MiFID II Suitability Assessment 

– Investment firms shall also provide clients in good time before the provision of investment 
services with a general description of  the nature and risks of financial instruments, also taking 
into account in particular any “ESG considerations”

• In addition, Delegated Directive (EU) 2021/1269 (amending DelDir 2017/593) integrates 
sustainability factors into the product governance obligations. Correspondingly, target 
market determinations are to be amended with respect to “ESG” financial instruments. 

– In Germany, the German Banking Industry Associations, together with the the German Association 
of Investment and Asset Management and the German Derivatives Association (DDV) have agreed 
on a common minimum standard for determining the target market agreed for the German 
market.
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MiFID II in Context of OTC Derivatives

• How to address sustainability preferences in context of Derivatives?

• Can there be eligible products at all?

– Underlying of derivative is a environmentally sustainable investment (product) within the meaning 
of Article 2 point (1) of the Taxonomy Regulation / sustainable investment as defined in Article 2 
point (17) of the SFDR

– KPIs for Banks/Counterparties?

• Investment advice: what to do, if (it is clear from the beginning that) there is no product 
available that suits investors preferences? 

• Any views? 
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Overview of the SFDR – Objectives & Scope

• Sustainable Finance Disclosure Regulation (SFDR) ((EU) 2019/2088) 

– The objective is to channel private investment towards sustainable investing while preventing 'greenwashing‘

– The regulation started to be phased in on 10 March 2021; regulatory reporting under Art. 11 commences on 1 
January 2022

– The European Supervisory Authorities (ESAs) have developed through the Joint Committee (JC) draft Regulatory 
Technical Standards (SFDR RTS), which provide for 

• (i) details on the PAI Statement on the financial market participants’ or advisors’ website and 

• (ii) pre-contractual and periodic disclosure templates, including on sustainability indicators, asset allocation and the „extent“ of EU 
Taxonomy alignment by way of a KPI

– The SFDR RTS will not enter into force before 1 January 2023

– Who? 

• Financial market participants = defined as investment firms, including asset managers which offer portfolio management services,
pension providers and insurance-based investors, as well as qualifying venture capital and social entrepreneurship activities

• Financial advisers

– What? Sustainability-related information with respect to financial products (product level and entity level disclosure)

– Where? Websites, pre-contractual disclosures, reports
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What is (possibly) coming next? 

• “Extended Taxonomy” 

– The European Commission had mandated the 
Platform for Sustainable Finance to work on a 
possible extension to the Taxonomy, to include 
“activities significantly harmful to environmental 
sustainability and activities with no significant 
impact on environmental sustainability”

– The taxonomy of significantly harmful activities 
can be thought of as consisting of two 
components: 

• the activities for which no technological possibility of 
improving their environmental performance to avoid 
significant harm exists, as is the case for the power 
generation activity using fossil fuels already identified in 
Art. 19 (3) of the current Taxonomy Regulation; and

• the activities that fail performance levels set by DNSH 
technical screening criteria in delegated acts (where such 
DNSH criteria exist) and are in need of an urgent transition 
to avoid causing significant harm to environmental 
objectives

Source: Platform on Sustainable Finance
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What is (possibly) coming next? 

• Sustainable corporate governance initiative

– Proposal for a Directive of the European Parliament and of the Council on Corporate Sustainability 
Due Diligence and amending Directive (EU) 2019/1937 (COM(2022) 71 final, 2022/0051 (COD))

• Aims to improve the EU regulatory framework on company law and corporate governance

• It would enable companies to focus on long-term sustainable value creation rather than 
short-term benefits

• It aims to better align the interests of companies, their shareholders, managers, stakeholders 
and society

• It would help companies to better manage sustainability-related matters in their own 
operations and value chains as regards social and human rights, climate change, 
environment, etc.

– If the directive comes with the proposed content, the German legislator would have to 
considerably revise the German Lieferkettengesetz
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What is (possibly) coming next? 

• Social Taxonomy: Draft Report by Subgroup 4 from July 2021 and Final Report by the 
Platform on Sustainable Finance from February 2022

– The work done on the social taxonomy is liable to be incorporated into existing legislative texts as 
the NFRD and the SFDR

– The relationship between the social and environmental taxonomies is still under discussion with 
regard to three main differences:

• Economic activities such as job creation are inherently socially beneficial

• Environmental objectives and criteria can be based on science, but a social taxonomy could 
be founded on international authoritative standards of topical relevance such as the Bill of 
Human Rights

• For some social topics it might be more difficult to develop meaningful quantitative criteria
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Sources of ESG Risks
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Novel Challenges in ESG

Greenwashing

• Environmental claims describe 
statements by businesses that 
suggest their goods or services 
have a positive or neutral 
environmental impact, or less of 
a negative impact than other 
similar goods or services. 

• Market participants risk claims 
of ‘greenwashing’ if they make 
environmental claims that may 
not be justifiable and/or 
misleading. 

Definitions of ESG

• Currently, there is no broad 
consensus definition of all the 
core elements of ‘ESG’.  

– E.g. the discussion 
around the inclusion of 
nuclear 
and gas as 
“environmentally 
sustainable activities” in 
the 
EU Taxonomy or the 
future treatment of the 
defense industry.

• Defining the ‘S’ and ‘G’ in ESG can 
be even less clear than defining 
the ‘E’. 

Comparable ESG data

• Financial market participants need to rely 
on accurate and reliable ESG data to: 

i. inform asset pricing and capital 
allocation in the financial markets; 

ii. design the ESG products that their 
wholesale / retail clients increasingly 
demand; and 

iii. for their own investment and risk 
management processes.

• Despite the fact that a wealth of ESG data 
exists, there are different methodologies, 
metrics, weightings and subjective 
judgment in ESG ratings, making it 
difficult for investors to rely on ESG data. 
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“Greenwashing” and potential litigation risks
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Key areas of potential exposure for Financial 
Institutions

• Commitments, targets and disclosures – the key risks

• Due diligence

• Investing, or directing investments in ESG funds, assets and projects

– How has the ESG performance of the investment been assessed?

– Asset valuation issues

– Poor performance or negative outcome – linked to failure to properly assess ESG
risks?

• Greenwashing

• Primary AND Secondary liability theories
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Mitigating risks: What should Financial 
Institutions be doing?

• The risks of inaction

– Reputational risk

– Counterparty / credit risks

– Physical risks

– Transition risks (e.g., “stranded assets”)

• Familiarity, and compliance, with the rapidly evolving legislative and regulatory 
framework

• Focused working groups for ESG issues and disclosures
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Mitigating risks: What should Financial 
Institutions be doing?

• Disclosures and public statements – accuracy is essential

• Discrepancies between what is “said” and what is “done” – identify and cure

• Focused working groups for ESG issues and disclosures (general and for specific 
transactions)

• Familiarity, and compliance, with the rapidly evolving legislative and regulatory 
framework

• Examine supply and value chain issues and requirements to ensure best practice



ESG: Sustainability-linked
Derivatives
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Evolution of ESG financial products

• “Green” or “social” bonds – usually with a “use of proceeds” structure

• “Green” or “sustainability-linked” loans

• ICMA/LMA/LSTA green principles: (i) Use of proceeds, (ii) Process for 
evaluation and selection, (iii) Management of proceeds, (iv) Reporting

• Green frameworks

• ESG derivatives often linked to, or include, KPIs or other mechanics 
based on such bonds, loans or frameworks.
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Sustainability-linked derivatives

• Sustainability-linked derivatives are most common type of ESG 
derivative

• Types of sustainability-linked derivative: Category 1 and Category 2

• Category 1 (more common):

– BAU derivative transaction

– Embedded KPI/ESG overlay

• Category 2:

– Underlying derivative transaction

– Referenced in a separate agreement which includes KPI/ESG cashflows
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Sustainability-linked derivatives - examples

• Interest Rate Swap, FX Swap, Total Return Swap

• Emerging products: Repo and Securities Lending

• KPIs linked to:

– Environment: GHG emissions, energy usage

– Social: diversity performance, demographic of borrowers

• Impact of KPIs on cashflows: 

– Spread or Margin may be adjusted 

– Additional premium may be paid/received (and/or donated to charity)
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Establishing Key Performance Indicators 
(“KPIs”) and the verification process

• KPIs should be: 

– Specific

– Measurable

– Verifiable

– Transparent

– Suitable

• How will performance against a KPI be established/verified?

– Disclosure

– Involvement of third parties/auditors
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Regulatory aspects

• No specific ESG legislation in the derivatives market (yet).

• Other relevant ESG legislation initiatives might include:

– EU Taxonomy Regulation and Green Bond standard

– SFDR/NFRD

– OCC Consultation on Climate Risk

• Key question: is it a derivative (EU/UK) or a swap (US)?

– Category 1 vs Category 2

– KPI/ESG cashflows alone unlikely to change characterisation
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Consequences of regulatory characterisation

• If an ESG derivative is a derivative (EU/UK) or a swap (US) for 
regulatory purposes – ESG overlay might give rise to additional 
considerations.

• Margining and valuation:

– How to value KPI/ESG cashflows?

– Are existing models for e.g. IM sufficient?

• Reporting and disclosure:

– To counterparties, repositories etc.

– How to report KPI/ESG features?
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Industry initiatives

• ISDA papers:

– Regulatory Considerations for Sustainability-linked Derivatives

– Sustainability-Linked Derivatives: KPI Guidelines

– IFLD: Sustainability-linked Derivatives: Where to Begin?

• ICMA working group:

– ICMA Sustainability Taskforce – Sustainable Repo workstream
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Key negotiation points for sustainability-linked 
derivatives

• Defining KPIs

• Disclosure obligations 

• How performance against KPIs will be verified

• Involvement of third parties

• Consequences of breach of ESG-related obligations (including 
termination rights)

• Publicity
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Future developments?

• Standardisation of documents and definitions

• Regulation of ESG Derivatives

• Evolution of ESG ratings



Session 4: 
Risk Free Rates Hedging under 
2021 ISDA Definitions and the 
German Master Agreement

Patrick Scholl, 
Alexei Döhl, Ann-Kathrin Balster
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2021 ISDA Definitions

• Originally published on 11 June 2021

• Main Book currently on version 6 (published on 27 May 2022)

• Most new versions included new floating rates

• Market is still in transition towards the full use of the 2021 Definitions

• Next publication: Form of Amendment for conversion of Equity Swap 
Transactions that reference 2006 ISDA Definitions and 2002 ISDA 
Equity Derivatives Definitions -> updating references and used 
definitions in transactions from 2006 to 2021 ISDA Definitions
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2021 ISDA Definitions – Structure

• Comprise the “Main Book” – the main definitional booklet and

• 5 Matrices – the definitions in the Main Book reference the matrices 
for certain specific data or provisions

– Settlement Matrix

– Floating Rate Matrix

– Mark-to-Market Matrix

– Currency/Business Day Matrix

– Compounding/Averaging Matrix
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2021 ISDA Definitions – Structure

• Auxiliary documents are also provided:

– Confirmation Templates

– Form of Amendment Agreement

– Release Notes for each new version
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2021 ISDA Definitions – Structure

• Each time new provisions are included a new “version” of the Main 
Book and relevant matrices is published

• Replaces the supplement system of the 2006 definitions

• Unless otherwise agreed, the latest version of the 2021 Definitions on 
the trade date of the transaction will apply to each transaction 

• All documents are published in an electronic format that allows cross 
references, but are also available as a pdf

• Limited function for comparisons between different versions
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2021 ISDA Definitions – Versioning Map
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2021 ISDA Definitions - RFRs

• Modular Approach: Most provisions are drafted using general
language and will be individualised for any FRO by inserting the
specific applicable information of the matrices

• An exception are bespoke fallbacks:

– Most FROs have detailed, specific, bespoke fallback provisions

– Section 9 of the Main Book which covers Bespoke Triggers and Fallbacks 
currently includes 87 provisions

– The Generic Fallback provision in section 8.6 only applies in limited cases
(e.g. WIBOR)
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2021 ISDA Definitions - RFRs

• Since version 1 various new RFRs have been added

• Documenting RFRs is not more effort than any other rate

• Template confirmations and definitions match up well

• For hedging purposes nothing has changed compared to the 2006 
definitions

• Provisions for Multiple Floating Rate Options
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2021 ISDA Definitions - main changes since 
their first publication

• Inclusion of many new floating rates, e.g. SONIA ICE Term, 
TONA Compounded Index, rates based on DKK

• Numerous new rates as Averages and Compounded Indices etc

• All-In Compounded Index Method introduced as a new Index 
Method for use with the new ICE compounded indices

• Provisions regarding Multiple Floating Rate Options

In each case the
changes have been
made to the main
book and the
relevant matrices
and further
documents have
been aligned
accordingly
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Risk Free Rates under the German Master 
Agreement – the Master Agreement

• The Master Agreement itself does not give much detail about the
nature of the Reference Basis (section 5 (1) lists floating interest rates, 
exchange rates, prices or other calculation basis)

• RFRs and hedging are not mentioned / provided for

• It does contain a very broad fallback provision in section 5 (2):

In the event of a disruption of a reference basis… the Bank shall
replace this reference basis with another alternative reference basis it
deems ecnomically approprioate…



9090

Risk Free Rates under the German Master 
Agreement – additional documents

• Supplemental Agreement for the Transition from EONIA to €STR

– Has served its purpose and is now outdated

• Supplemental Agreement for IBOR Fallback Provisions

– Save for the application for USD LIBOR and hypothetical addition of 
further annexes (maybe for EURIBOR?) this has served its purpose and is 
now outdated

• Supplemental Agreement for €STR Fallback Provisions

– Is a useful document where €STR is used 

– Is the only document with fully fledged fallback provisions

There is
currently no
equivalent
covering
EURIBOR
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Risk Free Rates under the German Master 
Agreement – trade confirmations

• As RFRs are not covered in the Master Agreement or any further published 
standard  document (except the Supplemental Agreement for €STR 
Fallback Provisions) they will need to be covered on a trade by trade basis 
in the confirmation

• Different Approaches: 

– Literal replication of ISDA standards / specific detailed confirmations for each 
RFR

– Certain short cuts to reduce complexity (such as omission of correction time)

– Introduction/ use of categories to enable flexible use of a template 
confirmation for different RFRs
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Risk Free Rates under the German Master 
Agreement – fallback provisions

• Inclusion of detailed bespoke fallback provisions in confirmations 
makes document rather cumbersome

• Approaches:

– Shortening the bespoke provisions

– Generalizing provisions for most common RFRs

– Rely solely on section 5 (2) of the Master Agreement

– Add a specific bespoke annex to the Master Agreement

– For €STR: Supplemental Agreement (see above)

• Downside: different provisions for trades under ISDA vs German 
Master Agreement documentation
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Risk Free Rates under the German Master 
Agreement – ISDA Bridge

• Use of bridge language generally possible

• BdB published suggested language for this purpose on 3 June 2022: 

• Some supplemental agreements provide the option “Other benchmark 
provisions taking precedence over this Supplement Agreement”



9494

Risk Free Rates under the German Master 
Agreement – ISDA Bridge

• Important aspects when using/drafting bridge clauses:

– Acceptance by counterparties that do not have access to or are not 
familiar with ISDA definitions 

– Transparency issues/language

– Copyright issues

– Any chain of reference that ends outside of the definitions incorporated 
by the language used leaves gaps

– No market standard for 2021 definitions so far



Session 5:
The Final Steps for Initial Margin 
Implementation

Edmund Parker
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IM Seg Requirements – Entities covered by 
Phases 1 to 4

Phase 1 (2016) Dealer Groups (>€3tr) (>USD3tr)

Bank of America Barclays BNP Paribas Deutsche Bank Goldman Sachs

Citi Credit Agricole Credit Suisse HSBC Morgan Stanley

JPMorgan Mitsubishi Mizuho Royal Bank of Scotland Societe Generale

Natixis Nomura Royal Bank of Canada Standard Chartered UBS

Phase 2 (2017) Dealer Groups (>€2.25tr) (>USD2.25tr)

Australia and New 
Zealand Banking 

Group
Danske Bank ING Nordea Santander

Sumitomo Mitsui 
Financial Group

Phase 3 (2018) Dealer Groups and Buyside (>€1.5tr) (>USD 1.5tr)

UniCredit Commerzbank Rabobank BBVA Lloyds Brevan Howard

• 20 Dealers2016

• 6 Dealers2017

Phase 4 (2019) Banks, Hedge Funds and Buyside (>€075tr)

Banks Hedge Funds Large Corporates

• 6 Dealers/ 
1 Buy side2018

• 50-70 
Estimate 
of Banks 
and Buy-
Side

2019
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2. Phase 5 became Phase 5 & 6
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Phase 5

Regime AANA

US $50 billion

EU €50 billion

1 September 2021 1 September 2022

Phase 6

Regime AANA

US $8 billion

EU €8 billion

Initial Margin Phase-in –Phases 6
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Threshold Monitoring: Avoiding Putting in 
Place Custody Arrangements

• Many P6 Counterparties 
will only hit the EUR 50m 
Posting Threshold for a 
limited number of 
pairings.

• Consider putting in place 
Threshold Monitoring 
Arrangements with 30-
40m threshold.

• Consider broadening 
hedging counterparties.

• Consider moving trades to 
Clearing.
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Let’s talk about AANA!

Observation 
Period: March, 

April, May
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Where and How Regulatory IM Must Be Held

IM Amount – Highlights

• Determined by approved model (ISDA SIMMTM) or regulatory prescribed table (a/k/a “grid” or 
“schedule”)

• Two-way IM, cannot be netted

• Must be segregated and held by a third-party custodian

• Permitted Threshold – e.g. USD 50M (US Margin Regulations) / EUR 50M (EU Margin Regulations) 
shared across consolidated group

Party 
A

Party B

Party A Custodian 
(IM)

Itau Custodian 
(IM)

Party A IM 
Amount

Security Interest

Security Interest Itau IM Amount

No Netting
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IM Documentation 
Architecture – Illustration
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IM Documentation
Battle of the Forms#1:
Clearstream
v. BNY Mellon

Custody Agreement
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IM Documentation
Battle of the Forms #2:
Euroclear
v. BNY Mellon

Custody Agreement
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Umbrella Collateral Exchange Agreements
Umbrella Agreements: Rare in Phase 1-4, becoming important in Phase 5 
and 6. 

"One-to-many“

Same CSD/CTA terms 
applied across multiple 
sub-funds/principals 
without amendment.

"One-to-one“

Standard elections of CSD/CTA 
terms are individually tailored to 
each sub-fund/principal (by way of a 
series of separate schedules or 
similar). Arises where investment 
manager is instructed under third 
party mandates – e.g. pension funds 
/ wealth funds – and terms are 
tailored case-by-case. 

Bespoke

Core operative CSD/CTA 
provisions subject to material 
negotiation and amendment 
for each sub-fund/principal 
(or groups of sub-
fund/principals) deviations 
being documented in a series 
of bespoke annexes (or 
entirely separate 
agreements).
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The Threshold Issue: 
dividing across the Group



107107

Threshold Monitoring: Illustrating BCBS 
IOSCO Guidance #1

A1 - Agreed 
Threshold –

EUR 10m 

A2 - Agreed 
Threshold –

EUR 30m 

A3 – Agreed 
Threshold –

EUR 10m 

EUR 100m IM Exposure

EUR 100m IM Exposure

EUR 100m IM Exposure
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EUR 100m IM Exposure

EUR 100m IM Exposure

EUR 100m IM Exposure

F1 - Agreed 
Threshold –

EUR 20m 

F2 -
Agreed 

Threshold 
– EUR 25m 

F3 - Agreed 
Threshold –

EUR 5 m 

A2 -
Agreed 

Threshold 
– EUR 25m 

A1 -
Agreed 

Threshold 
– EUR 20m 

A3 -
Agreed 

Threshold 
– EUR 5m 

Threshold Monitoring: Illustrating BCBS 
IOSCO Guidance #2
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•Can you reduce documentation? Strategic Splitting of Threshold can 
reduce IM Document Suites to put in place e.g. allocating a higher 
portion of the Threshold to an IM Pairing which will never reach that 
trading level, can mean that an IM Document Suite never needs to be put 
in place between those entities, saving documentation and ongoing 
administrative costs.

•Be aware of Intra-group Tensions for you or your Counterparty
Allocating the threshold on an uneven basis across a group can cause 
costs to fall unevenly within the group, it is not uncommon for this to 
cause internal tensions and differing viewpoints. Threshold allocation 
should be considered at an early stage.

•Threshold Monitoring

•Review the Threshold for each Applicable Regime.

•Establish policies and procedures to monitor IM levels with Counterparty 
Group.  Agree levels which you will start to put IM Documentation in place. 

•Avoid dangers of being locked out of trading.

IM Threshold Division & Monitoring: 
Strategic Considerations
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The Documentation Challenge
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The Documentation Challenge
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Initial Margin Documentation: Rolling 
back the years

• VM required negotiating one document with a counterparty. IM requires multiple documents and potentially two different sets of
documentation to negotiate if your counterparty uses a different custodian or a custodian in a different jurisdiction.

• The documentation used for Phase One of IM implementation was drafted in 2016 and used by Phase One to Three Dealers.

• Other changes to the documentation introduced in 2018/2019 include adding optionality to the access conditions, building in elections
for the Calculation Agent, removing some options that had not been used and making some elections presumption neutral. ISDA also
developed the bank custodian collateral transfer agreement and a series of security agreements to provide standard documentation to
use where a bank custodian is located outside of NY and London.
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English law CSD & NY CSA: 
Contain provisions for taking 

security.

Security Agreements

Governing law of 
Security 

Agreement must 
match the lex
situs of the 

Collateral Assets
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Japanese Collateral: 
Additional Amendment Documentation
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Choice of Custodian & Initial Margin Model
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Choice of Custodian & Initial Margin Model
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Euroclear Custody 
Documentation Package
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Advantages  and Key Tensions between Custodians 
and Euroclear in Pledgee Representative Model

Principal / Contractual Arrangements with Client: Custodian is agent of its 
Pledgee Client, documents though characterise Custodian as principal to 
Euroclear, with no contract between Euroclear and Pledgee

Representations & Indemnities: Custodian must give and be liable for 
representations on behalf of Client and give broad indemnities. 

Negotiability: provisions are only open to limited negotiations.

Advantages

- Counterparty uses 
Custodian as 
Representative 

- Leverages 
Custodian’s 
existing triparty 
arrangement

- Pledge and 
Account Control 
Agreement is on 
Euroclear Books
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Euroclear/Citi Structure
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Clearstream Custody 
Documentation Package
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Custody 
Documentation Package
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Account Control Agreements
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Technology 
Solutions
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Credit Support Deed for IM (English 
Law)/Collateral Transfer Agreement (English Law) 
Credit Support Annex for IM (NY Law)

• Stand-alone document: amended via a 
Schedule 

• Creates a security interest over collateral 
(CSD/CSA only)

• Allows parties to establish initial margin 
arrangements that meet the requirement of 
margin regulations for uncleared swaps

• 2018/2019 documents adapted from the 
2016 form for use by buy- and sell-side 
firms in view of firms coming into scope in 
Phases 5 and Phase 6
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