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Overview of current trends and developments with
the IBOR transition

Status of tough legacy contract legislation in the
US, UK, and EU

Fallback recommendations related to LIBOR and
SOFR

Path to Synthetic LIBOR

Tough old gut: EONIA to ESTR and Fed Funds to
SOFR in ISDA Credit Support Annexes
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Overview

Timeline for U.S. dollar loans

U.S. banks must incorporate hard-wired fallbacks

No more LIBOR-priced loans
= Regulatory guidance on November 30, 2020 and October 20, 2021

with respect to “new contracts”
= Permits LIBOR lending after December 31, 2021 pursuant “legally
enforceable” contracts entered into before that date

Last day of U.S. dollar LIBOR quotations
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Possible replacement reference rates:

o Risk-free rates
= Daily simple SOFR
« Timing of notices of borrowing
= Daily compounded SOFR
» Effect on secondary market trading
= SOFR averages
» Used in some markets (but not broadly used)

= Term SOFR

 Likely the most common replacement for
LIBOR

e The first level of the ARRC waterfall (relevant
for June 2023)

0 Credit-sensitive rates

Response to risk-free rates

Examples: Ameribor® and BSBY

Regulatory response
* Inverted pyramid

* Paucity of data
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Legislation

. MAYER | BROWN



o

Leg
o ot ;../ L

e New York State

o Covers a loan agreement that has no fallback provision or has a fallback that could result in
a rate based on LIBOR

0 Aloan agreement that gives a lender the right to select a replacement rate is not covered

» Litigation safe harbor

0 Only addresses agreements governed by New York law.

0 Recommended benchmark replacement and benchmark replacement conforming changes
are those recommended by the ARRC

= No recommendation yet from the ARRC
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 Federal

0 Adjustable Interest Rate (LIBOR) Act of 2021

* Introduced to the House by the House Committee on Financial Services (and referred to Ways
and Means)

e Unclear when a vote will be scheduled in the House

0 Provides a national approach
0 Addresses issues under the Trust Indenture Act of 1940
o Covers agreements that give the lender the right to select a replacement rate

* |f no new rate selected by June 30, 2023, the benchmark automatically becomes a SOFR-
based rate

0 Includes the concept of benchmark replacement conforming changes
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Fallbacks
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« Fallbacks from LIBOR
o Hard-wired approach (or something similar) required for U.S. banks
0 The ARRC has recommended term SOFR and the March 5 term SOFR adjustments

0 Possibly unhappiness about the use of the March 5 spread adjustments

= Possible negotiation of small adjustments (?)
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e Fallbacks from SOFR

0 No ARRC recommendation

o Daily SOFR
* Amendment approach
o Term SOFR

» Not a public sector rate
= Two alternatives developing:
1. Amendment approach
0 Risks a fallback to base rate if there's no agreement on a fallback
2. Waterfall of daily SOFR and then amendment approach

0 Guarantees a fallback other than base rate, but locks parties into a daily rate when a
term rate (e.g., BSBY) may be available
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ISDA 2020 IBOR Fallpacks Protocol: Inifre
Where are we now?

tructure

&)

Protocol: Covered
Arrangements, Amendment,
and Adherence

Supplement: Amendments
to Transition to RFR

Adherence Letter: How you
adhere to the Protocol

FAQ: Many answers you
need

. MAYER|BROWN



5 r

[ ]
T "mplate Form

Although adherence to the Protocol is high, but
;uunrmn of - T Amendmen, not all counterparties will adhere, and not all
I'OtOcnl N exicis.

| derivatives agreements are suitable for
Introduciiop sion adherence (e.g., Loan-linked hedging
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arrangements). Agreements excluded from the
Protocol can either have amended fallbacks

covered in the Annex to the Protocol, or in a
separate bilateral agreement.
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. N ISDA has therefore produced multiple template
B ional Swaps and Derivatives mw“t “enable agreements which the Protocol will not be
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Supplernents to the 2006 ISDA Definitions

Source:
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https://www.isda.org/book/supplements-to-the-2006-isda-definitions/

ISDA Interast Rate

e

Importantly, most of the major clearing houses have announced that although they will accept new trades for
clearing which incorporate the 2006 Definitions, these trades will be cleared subject to the 2021 Definitions.
There have been some indications from others that they will only allow 2021 ISDA Definitions trades.
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Also visit: www.eyeonibor.com

What the FCA’s announced
Index Cessation Event means
for the 13,500+ adherents and
other users of the 2020 ISDA
IBOR Fallbacks Protocol and
Fallbacks Supplement

Source:

https://www.longandshortblog.com/2021/03/endofbeginningoflibort

ransition/
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Cadiz Bank entered into
USD-LIBOR-referenced
interest rate derivatives
transaction with Jerez Corp
under an ISDA Master
Agreement: Covered Rate
and Agreement!

LIBOR ceases and rate no longer

appears: USD-LIBOR-Reference Banks

Jerez Corp (a) refuses to adhere
to the Protocol; (b) refuses to
mediate the IBOR to an ARR.
Cadiz Bank is the “Calculation
Agent” and must navigate
contractual fallbacks in the 2006
ISDA Definitions to identify a
new floating interest rate.

Calculation Agent

is deemed to apply. Rate is now “the ‘requests the

rate for a Reset Date...determined on

principal London

the basis of the rates for which deposits office of each of the

in US Dollars are offered by the

Reference Banks at approximately 11:00
am London time, on the day that is two
London Banking Days preceding that

Reset Date to prime banks in the
London interbank market...."

Reference Banks to
provide a quotation
of its rate.”
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LIBOR
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REGULATION (EU) 2021/168 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 10 February 2021

amending Regulation (EU) 2016/1011 as regards the exemption of certain third-country spot foreign exchange benchmarks
and the designation of replacements for certain benchmarks in cessation, and amending Regulation (EU) No 648/2012

(Text with EEA relevance)
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty on the Functioning of the European Union. and in particular Article 114 thereof.
Having regard to the proposal from the European Commission,
After transmission of the draft legislative act to the national parliaments,
Having regard to the opinion of the European Central Bank (1),
Having regard to the opinion of the European Economic and Social Committee (%),
Acting in accordance with the ordinary legislative procedure (%),

Whereas:

(1) In order to hedge against adverse foreign exchange rate movements involving currencies that are not readily convertible into a
base currency or involving currencies that are subject to exchange controls, companies in the Union enter into non-deliverable
currency derivatives, such as forwards and swaps. The unavailability of spot foreign exchange benchmarks for calculating the
pavouts due under currency derivatives would have a negative effect on companies in the Union that export to emerging markets
or hold assets or liabilities in those markets, with consequent exposure to fluctuations of emerging market currencies. Following
the expiry of the period ending on 31 December 2021 set out in Regulation (EU) 2016/1011 of the European Parliament and of

the Council (*) (the “transitional period’), the use of spot foreign exchange benchmarks provided by an administrator located in a

third country, other than a central bank, will no longer be possible

(2) In order to enable companies in the Union to continue their business activities while mitigating foreign exchange risk. certain
spot foreign exchange benchmarks that are used in financial instruments to calculate contractual payouts and that are designated

by the Commission in accordance with certain criteria should be excluded from the scope of Regulation (EU) 2016/1011.

(31 Considenine the need to undertake a thoroush review of the scooe of Regulation (EUY 2016/1011 and of 1ts provisions
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EuroSTR and SOFR Arnendrnent Agreernerits

The EuroSTR Amendment Agreement contemplates amending references to any EUR
interest rate to refer instead to EuroSTR (Collateral Rate).

The SOFR Amendment Agreement contemplates amending references to any USD

interest rate to refer instead to SOFR (Collateral Rate). The Combined Amendment
Agreement operates in the same way.
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ISDA

Collateral Agreement Interest
Rate Definitions
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Request to join our REVERSEinquiries
LinkedIn group, subscribe to our newsletter,
or send us suggestions and questions by
scanning the QR code with your phone's
camera to email us at:
REVERSEinquiries@mayerbrown.com.

To view older
REVERSEinquiries newsletters,
visit our archives.
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