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Agenda

• Materiality and when an issuer has a duty to disclose

• Trend information and earnings guidance

• Non-GAAP financial measures and KPIs

• Forward-looking statements and cautionary statements

• SEC guidance related to COVID-19

• Financings after earnings announcements and before quarterly reports are filed



Materiality and When an Issuer 
Has a Duty to Disclose
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Materiality

• Information is material if there is substantial likelihood that a reasonable investor would consider it 
important in making an investment decision 

• “Put another way, there must be a substantial likelihood that the disclosure of the omitted fact would have 
been viewed by a reasonable investor as having significantly altered the ‘total mix’ of the information 
available” 

• The concept of whether a fact is material or not is a mixed question of law and fact, and the SEC has noted 
that the issuer is in the best position to know what is likely to be material to investors 

• Materiality is often judged with the benefit of hindsight, and the SEC has often looked to trading volume 
and price movements as evidence of materiality

• Material information need not be disclosed currently unless there is a specific event or circumstance that 
affirmatively triggers a disclosure duty
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Management Discussion and Analysis (“MD&A”) –
Known Trends

• “Known Trends” 

– Material events and uncertainties known to management that are reasonably likely to cause reported 
financial information not to be necessarily indicative of future operating results or of future financial 
condition (Item 303(a) of Regulation S-K) 

– Known trends include matters that have had a material impact on reported operations as well as matters 
that are reasonably likely based on management’s assessment to have a material impact on future operations

• “Reasonably Likely” 

– The “reasonably likely” threshold applies throughout Item 303 of Regulation S-K and requires 
application of a two-step test, based on objectively reasonable assessments by management of the 
“likelihood that an event will occur balanced with a materiality analysis regarding the need for 
disclosure”

– While there is no definition of the term “reasonably likely,” the SEC has indicated that this disclosure 
threshold is lower than “more likely than not” 

• Disclosure may be required even when the likelihood of occurrence of a known trend or uncertainty is 
less than 50/50 
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MD&A – Known Trends (cont’d)

• In November 2020, in connection with adopting amendments to the MD&A disclosure requirements, 
the SEC set forth a modified two-step analysis for determining when known trends and uncertainties 
must be disclosed

– Disclosure is required if a known trend, demand, commitment, event or uncertainty (1) is likely to come to 
fruition and (2) would reasonably be likely to have a material effect on the company’s future results or financial 
condition

– Disclosure is not required if the known trend, demand, commitment, event or uncertainty either (1) is not 
reasonably likely to occur (i.e., is remote) or (2) assuming it occurred, a material effect on the company’s future 
results or financial condition is not reasonably likely

– Known trends, demands, commitments, events, or uncertainties that are not remote or where management 
cannot make an assessment as to the likelihood that they will come to fruition, and that would be reasonably 
likely to have a material effect on the registrant’s future results or financial condition, were they to come to 
fruition, should be disclosed if a reasonable investor would consider omission of the information as significantly 
altering the mix of information made available in the registrant’s disclosures 
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Duty to Disclose – The Court’s View

• Richman v. Goldman Sachs Group, Inc., et al., 10 Civ 3461 (June 21, 2012, United States 
District Court for the Southern District of New York) 

• Under the federal securities laws, there is no general obligation for issuers to disclose 
material information; rather, issuers are required to do so only where the federal securities 
laws specifically impose such a duty 

• “[W]hen a corporation chooses to speak—even where it lacks a duty to speak—it has a 
‘duty to be both accurate and complete’” 

• “[A] corporation is not required to disclose a fact merely because a reasonable investor 
would very much like to know that fact”
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Duty to Disclose – CorpFin’s View

• “We also understand that materiality is not an easily applied litmus test. If there [are] any 
gray areas — and as disclosure lawyers I would suspect that you more frequently see 
shades of gray, rather than black and white — the company is likely to include the 
disclosure in its filing. And why wouldn’t you? Why would you take the risk of omitting 
disclosure that might be material? But are too many items in the obviously immaterial 
category being included?”

“Disclosure Effectiveness:  Remarks Before the American Bar Association Business 
Law Section Spring Meeting” – Keith F. Higgins, Director, Division of Corporation 
Finance, April 11, 2014
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Timing of Disclosures

• A complete failure to speak (an omission) is a violation of Rule 10b-5 only if there is a 
duty to speak

– “A corporation is not required to disclose a fact merely because a reasonable investor would 
very much like to know that fact. Rather, an omission is actionable under the securities laws, 

only when the corporation is subject to a duty to disclose the omitted facts.”

In re Time Warner, 1993

• No obligation under the securities laws to make a disclosure immediately or by a 
certain date, unless

– A specific SEC rule requires that disclosure be made by a certain date

– A “half-truth” is uttered and disclosure of the additional information is necessary in order to 
make the statement not misleading

– Disclosure is required by a duty to update a prior affirmative statement that is no longer 
accurate

– Disclosure is required by a duty to correct a statement that was untrue when made
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Timing of Disclosures (cont’d)

• Companies regularly should consider:

– The pattern of disclosures that they have established

– Whether, at the time it is releasing “good” news, the company has “bad” news – or 
the so-called “bad news doctrine”

– Timing disclosures in proximity to offerings

– The effect of the timing of disclosures on other matters, such as the company’s 
blackout periods/trading windows, as well as other planned actions, such as any 
proposed redemption or repurchases of securities



Regulation FD
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Regulation FD – Background

• Regulation FD (for “Fair Disclosure”) was adopted to address the problem of selective 
disclosure of material information by companies, in which “a privileged few gain an 
informational edge – and the ability to use that edge to profit – from their superior access 
to corporate insiders, rather than from their skill, acumen, or diligence”

• The primary goal of Regulation FD is to allow all investors to have equal access to a 
company’s material disclosures at the same time

• Regulation FD fundamentally reshaped the ways in which public companies conducted 
conference calls, group investor meetings and “one-on-one” meetings with analysts and 
investors
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Where does Regulation FD fit?

• Periodic Reports: Filed with SEC; require “line-item” disclosures while applying a 
principles-based approach  

– Annual Reports and Quarterly Reports

• Current Reports: Filed with SEC; require reporting of specified events and permit 
voluntarily reporting of other events

– Form 8-K or 6-K

• Regulation FD: Does not call for specific subject matter; instead, if a company provides 
material non-public information (“MNPI”) to someone, the company generally must 
provide that information to everyone
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Basic Rule

• What does Regulation FD actually require?  

– Whenever

• A public company, or any person acting on its behalf

• Discloses MNPI to certain enumerated persons 

– then

• The company must disclose that information, either

– Simultaneously (in the case of intentional disclosures), or

– Promptly (in the case of unintentional disclosures)

• Using a reasonable method of broad public disclosure
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Scope of Regulation FD

• What is “non-public information”?

– Information is considered “non-public” until it has been disseminated in a manner 
making it available to investors generally

– For information to be made public, “it must be disseminated in a manner calculated 
to reach the securities marketplace in general through recognized channels of 
distribution, and public investors must be afforded a reasonable waiting period 
to react to the information”
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Scope of Regulation FD (cont’d)

• Who are the “enumerated persons” covered by Regulation FD?

– Regulation FD only covers disclosures to certain enumerated persons:

• Securities market professionals such as brokers, dealers, investment advisors, institutional 
investment managers and sell-side or buy-side analysts

• Shareholders who it is reasonably foreseeable would trade on the basis of the information 

– Regulation FD does not cover disclosures to:

• Customers, suppliers, strategic partners and government regulators in ordinary course 
business communications

• Attorneys, investment bankers, accountants and others who owe a duty of confidence to 
the company

• Public media
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Scope of Regulation FD (cont’d)

• Exempted Communications

– Regulation FD does not apply to disclosures in the following categories:

• Communications to a person who owes the company a duty of trust or confidence, such as 
legal counsel, financial advisers and other so-called “temporary insiders”

• Communications to any person who expressly agrees to maintain the information in 
confidence

• Communications in connection with a capital raising transaction registered under the 
Securities Act of 1933 (i.e., a “public offering” by the company)
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Scope of Regulation FD (cont’d)

• Methods of Public Disclosure to Satisfy Regulation FD
– A required disclosure under Regulation FD may be made by either of two methods:

– Public filing under the Securities Exchange Act of 1934, such as by means of a Form 8-K, which 
has two topics that are used most frequently for this purpose:

• Item 7.01 “Regulation FD Disclosure”

• Item 8.01 “Other Matters”

– A method or combination of methods of public disclosure reasonably designed to provide 
broad, non-exclusionary distribution of the information to the public, which may include 
some or all of the following:

• Press release distributed through a widely circulated news or news wire service, such as Dow Jones, 
Bloomberg, Business Wire, PR Newswire or Reuters

• News conference to which the public is granted access and for which advance notice is given

• Simultaneous webcast of a news conference or analyst conference call

• Posting of the information on the company’s website – subject to conditions

• Making available to the public a replay of the company’s news conference or conference call

• Social media – subject to conditions
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Scope of Regulation FD (cont’d)

• Using Company’s Website to Satisfy the Public Disclosure Requirement

– Prior to a potentially selective disclosure: three considerations in determining whether 
information previously disclosed solely on the company’s website qualifies as “public disclosure”:

• Is the company’s website a recognized channel of distribution?

• Is information posted on the website in a manner that makes it generally available to investors and the 
securities marketplace?

• Has the information been posted for a reasonable period of time (a “reasonable waiting period”) so 
that it has been absorbed by investors?

– After a selective disclosure: four considerations in determining whether a website posting 
following a selective disclosure qualifies as “public disclosure”:

• Same first two factors as those listed above for consideration prior to disclosure

• Are the company’s website postings “reasonably designed to provide broad, non-exclusionary 
distribution of the information to the public”?

• Do the company’s website postings meet the “simultaneous” and “prompt” timing requirements of 
Regulation FD?
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Scope of Regulation FD (cont’d)

• “Simultaneous” Public Disclosure for Intentional Selective Disclosures

– Selective disclosure is “intentional” when the individual making the disclosure knows, or is 
reckless in not knowing, that the information he or she is communicating is both material and 
non-public

– Thus, even unplanned, off-the-cuff remarks that include information that the speaker knows to 
be, or is reckless in not knowing is, material and non-public to select analysts is an intentional 
selective disclosure

– Absent advance preparation to enable simultaneous public disclosure, it is very difficult for a 
company to avoid a violation of Regulation FD for unplanned intentional selective disclosures
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Scope of Regulation FD (cont’d)

• “Prompt” Public Disclosure for Unintentional Selective Disclosures

– Selective disclosure is “unintentional” when the individual making the disclosure did not 
know, and was not reckless in not knowing, that the information he or she was 
communicating was both material and non-public

– Regulation FD defines “promptly” as “as soon as reasonably practicable” but in no event after 
the later of:

• 24 hours, or

• The start of the next day’s trading on the NYSE, in both cases after a senior company official 
learns of the disclosure



Earnings Announcements
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Earnings Releases

• Key compliance considerations for the earnings release and call:

– Section 10(b) and Rule 10b-5, which prohibit material misstatements or omissions

– Regulation FD

– Protecting forward-looking statements

– Compliance with SEC non-GAAP measure rules

– Compliance with SEC guidance concerning KPIs

– Compliance with Item 2.02 of Form 8-K

– Securities Act restrictions on making “offers”
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Earnings Release Content

• Striking the right balance between providing too much detail versus providing sufficient 
information that is useful for analysts and investors, while avoiding misstatements or 
omissions

• Leveraging the company’s supplemental data, such as monthly operating information

• Considering the usefulness of non-GAAP measures and key performance indicators

• Relationship between the information provided in the earnings release and information 
that is covered on the earnings call

• Competitive considerations: what are your peers doing?

• Consistency with other communications made by company representatives
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The SEC’s Historic Views

• In the course of reviewing periodic filings, the SEC Staff has been increasingly focused on 
information communicated in earnings releases and earnings calls

• Consistency of disclosure in filings versus those made elsewhere

– Disclosure must be consistent across the various means for communications

– Companies’ use of social media is a particular area of concern for the Staff

• Non-GAAP financial measures and operating metrics or key performance indicators
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Best Practices

Design procedures to satisfactorily affect broad, non-exclusionary distribution of information to 
the public

• SEC expressly approved the following procedures:

• “First, issue a press release, distributed through regular channels, containing the material information

• Second, provide adequate notice, by a press release and/or website posting, of a scheduled conference call 
to discuss the material information, giving investors both the time and date of the conference call, and 
instructions on how to access the call 

• Third, hold the conference call in an open manner, permitting investors to listen in either by telephonic 
means or through Internet web casting”

• Providing Earnings Guidance

• SEC has paid particular attention to the practice of providing guidance (and subsequent confirmation of 
guidance) to analysts

• Companies take on a “high degree of risk under Regulation FD” when engaging in private discussions with 
analysts seeking guidance or affirmation of prior guidance
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Best practices (cont’d)

Dealing with Analysts

• No earnings guidance without simultaneous public disclosure.  Do not give 
earnings guidance (or other material guidance) to analysts one-on-one, unless the 
same guidance is announced simultaneously to the public

• Affirmation of prior guidance without simultaneous public disclosure has serious 
risks

– Reiterating guidance may have the same effect as providing guidance originally – provides 
material non-public information to analyst

– SEC will interpret broadly language that may be deemed to confirm guidance

• Many companies elect not to discuss guidance outside of methods that fall within the 
definition of “public disclosure” and observe strict “no comment” policies regarding 
confirmation of guidance

• Many companies also impose “quiet periods” until earnings are released



Other Investor Interactions
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Interactions with the “Investment Community”

• The investment community includes analysts, major shareholders, and potential partners

• Communications policies and procedures should apply during analyst calls, investor 
conferences, and any other setting where the senior leadership team could be deemed to 
speak on behalf of the company

• Social media activity, business development conferences, and non-deal road shows are all 
part of the company’s investment community interaction by the company that should 
comply with Regulation FD
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Interactions with the “Investment Community” 
(cont’d)

• For “typical” analyst calls, presentations and other organized interactions determine who 
speaks for the company

• Recommend at least two representatives be present at any one-on-one meetings with 
analysts and investors

• Consider quiet period ahead of release of earnings or other material news 

• Script talking points and develop a consistent message

• Track all communications and have an emergency response team for when inadvertent 
disclosures occur

• Be careful about reaffirming guidance of any type

• Avoid long, nuanced answers

• If requested by an analyst to review a research report, do not comment except to correct 
errors of fact



Non-GAAP Financial Measures
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Non-GAAP Financial Measure Basics

• A non-GAAP financial measure is a numerical measure of historical or future performance, financial 
position, or cash flows that either:

– Excludes (or adjusts) amounts included in the most comparable GAAP measure; or

– Includes (or adjusts) amounts excluded from the most comparable GAAP measure

• Item 10 of Regulation S-K

– Applies only to non-GAAP financial measures in SEC-filed documents

– Requires reconciliation to most comparable GAAP measure, which must receive equal or greater 
prominence

• Regulation G

– Applies to all public disclosures that contain non-GAAP financial measures, including press 
releases, investor presentations, and conference calls

– Also requires prominence for, and reconciliation to, most comparable GAAP measure

– For oral public disclosure, an issuer may post the reconciliation simultaneously to its website 
and announce the location to investors
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Examples of Inherently Misleading Non-GAAP 
Measures

• Question 100.01  A performance measure that excludes normal, recurring, cash 
operating expenses 

• Question 100.02  A non-GAAP measure that adjusts a particular charge or gain in the 
current period when other, similar charges or gains were not also adjusted in prior 
periods

• Question 100.03  A non-GAAP measure that is adjusted only for nonrecurring charges 
when there were nonrecurring gains that occurred during the same period

• Question 100.04  A non-GAAP revenue measure that backs out the effect of GAAP 
revenue recognition and measurement principles
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Equal or Greater Prominence

• Question 102.10  Examples of non-GAAP presentations that fail to give “equal or 
greater prominence” to the comparable GAAP measure include:

– Omitting comparable GAAP measures from an earnings release headline or caption that 
includes non-GAAP measures

– Presenting a non-GAAP measure using a style of presentation (e.g., bold, larger font) that 
emphasizes the non-GAAP measure over the comparable GAAP measure

– A non-GAAP measure that precedes the most directly comparable GAAP measure (including 
in an earnings release headline or caption)

– Describing a non-GAAP measure as, for example, “record performance” or “exceptional” 
without a prominent characterization of the comparable GAAP measure

– Providing tabular disclosure of non-GAAP financial measures without including the 
comparable GAAP measures in the same or a prior table
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Specialized Non-GAAP Guidance

• Question 102.10  Forward-looking non-GAAP information

– More prominence is given to a non-GAAP measure when an issuer excludes a quantitative 
reconciliation with respect to a forward-looking non-GAAP measure in reliance on the 
“unreasonable efforts” exception without disclosing that fact and identifying the information 
that is unavailable and its probable significance in a location of equal or greater prominence

• Question 102.11 - Disclosure of tax effects of non-GAAP measures 

– If a liquidity measure includes income taxes, it “might be acceptable” to adjust GAAP taxes to 
show taxes paid in cash. If a measure is a performance measure, the disclosure should 
include current and deferred income tax expense commensurate with the non-GAAP 
measure of profitability 

– Adjustments to arrive at a non-GAAP measure should not be presented “net of tax.” Rather, 
income taxes should be shown as a separate adjustment and clearly explained
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Frequent Non-GAAP Staff Comments

• Reasons for non-GAAP measures

– Additional details about usefulness and uses of non-GAAP measures

– No boilerplate

• Non-GAAP financial measure titles

– Titles may not accurately reflect amounts reported

– Confusingly similar (or the same as) GAAP measures or common accepted non-GAAP measures 
(e.g., free cash flow, EBIT, EBITDA)

• Reconciliation to most directly comparable GAAP measure

– Reconciling to wrong GAAP measure

• Characterization of adjustments

– Whether characterization of adjustments as “nonrecurring,” “unusual” or “infrequent” is 
consistent with Item 10(e)(1)(ii)(B)
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Frequent Non-GAAP Staff Comments (cont’d)

• How is an adjustment calculated

• Why is an adjustment appropriate

• Explain nature of a COVID-19 adjustment

• Individually tailored recognition and measurement methods may run afoul of C&DI 100.04

• SEC may require a revised presentation to omit an adjustment



COVID-19 Non-GAAP Financial Measures

• Issuers may want to present non-GAAP financial results measures to explain the 
consequences of the COVID-19 pandemic

• SEC has addressed in Disclosure Guidance: Topic No. 9

– Provides reminders and guidance related to the presentation of non-GAAP financial 
measures and reconciliation

– Companies should use non-GAAP financial measures for the purpose of sharing how 
management and the Board of Directors are analyzing the current and potential impact of 
COVID-19 and not for the purpose of presenting a more favorable view of the company

– In an earnings release, but not in a 10-K or 10-Q, companies may reconcile provisional 
amounts based on a reasonable estimate, or a range of reasonably estimable GAAP results 
provided an appropriate explanation is provided
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Considerations for Non-GAAP COVID 
Adjustments

• Be sure the adjustment is attributable to COVID

• Use an adjustment that can be quantified as an actual amount

• Be consistent between periods

• Include an explanation of the adjustment

• Consider whether you need corresponding information in the MD&A

• Follow the non-GAAP basics

39



Non-GAAP COVID adjustments:  One time or 
ongoing?

• Originally, may have been presented as a one-time adjustment:

– PPE, cleaning supplies, dividers, retrofitting

– Lease termination costs

– Supply chain disruptions

– Workforce issues such as severance or bonuses for working onsite

• Consider if treating any COVID-19 adjustments as temporary at this time 
may imply that ongoing costs are lower
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Examples of COVID-19 Non-GAAP Measures

• Adjustments should be directly related to the effects of the pandemic

– Employee compensation and benefits arising from the COVID-19 pandemic

– Cost containment related to workforce optimization due to reduced demand

– Sanitizing and disinfecting costs

– Personal protective equipment costs

– COVID-19-related restructuring costs
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SEC Comment Letters – COVID-19 Non-GAAP 
Measures and Adjustments

2020 to Present

• Not a lot of CorpFin comments on COVID-19 Non-GAAP measures and adjustments

• Some registrants were asked to explain nature of COVID-19 related adjustments 

• Sample SEC Comments:

42

• Please explain in further detail the nature of the expenses associated with COVID-19 that have 
been excluded from Normalized Funds from Operations.

• Please clarify the nature of the adjustment titled “COVID-19 shelter in place restrictions on 
manufacturing activities.” In your response, tell us how you reasonably quantified this 
adjustment, the length of time within the quarter that applied to its calculation, and the 
related amount applicable to the quarter ended June 30, 2020. We may have further comment 
upon reviewing your response.



SEC Comment Letters – COVID-19 Non-GAAP 
Adjustments

Case 1: REIT operating correctional and detention facilities, prisons

• Q3 2020 10-Q: presented Normalized Funds from Operations, and reconciliation of net 
income to Normalized FFO for 9 months ended September 30, 2020 and 2019

43



SEC Comment Letters – COVID-19 Non-GAAP 
Adjustments (cont’d)

• CorpFin Comment: Please explain in further detail the nature of the expenses associated with 
COVID-19 that have been excluded from Normalized Funds from Operations.

• Response: 

– Based on interpretations of previous guidance from SEC, we concluded it was appropriate to exclude only items 
that were directly attributable to COVID-19 and were both: (A) Incremental to charges incurred prior to COVID-
19 and not expected to recur once the pandemic has subsided and operations return to normal; and (B) Clearly 
separable from normal operations.

– Taking available guidance into account, we determined that an adjustment to Normalized FFO to exclude 
certain direct and incremental costs associated with the Company’s response in dealing with COVID-19 was 
appropriate during 2020. During 9 months ended Sep. 30, 2020 we excluded $11.0 million from Normalized 
FFO.  The following table illustrates nature of the costs included in this adjustment:
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SEC Comment Letters – COVID-19 Non-GAAP 
Adjustments (cont’d)

– In April 2020, we announced we would provide incentive payments to our line and field staff, known as 
“hero bonuses”, through Q2 2020, in appreciation of their service and dedication to Company’s mission during 
COVID-19. This additional hazard pay was provided to all staff in our facilities in the form of an additional $500 
incentive payment resulting in $6.3 million of incremental bonuses paid in Q2 2020. While we provided 
additional benefits, such as an additional day of paid time off, and an expanded paid leave policy for ill team 
members or those caring for a sick family member, these additional costs were not included in the adjustment to 
Normalized FFO, consistent with interpretive guidance available.

– We also incurred incremental expenses to procure personal protective equipment and other supplies such as 
masks, face shields, gloves, gowns, thermometers, and test kits, all of which we used to protect staff.  The 
increased costs related to food service delivery resulted from incremental charges from our third-party food 
service provider to provide disposable food service products such as trays, styrofoam cups, and utensils, 
which were used to facilitate delivery of food in a socially distanced manner, allowing our facilities to avoid 
congregated cafeteria-style food service delivery. 

– Costs related to COVID-19 treatment represent incremental costs incurred by us when an offender or resident in 
required medical services from third-party medical providers outside the facility we manage. Medical costs 
included represent only those charges where individual’s treatment plan was specifically COVID-19 related and 
the medical provider billed us with a unique COVID-19 diagnosis code and without a comorbidity. 
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SEC Comment Letters – COVID-19 Non-GAAP 
Adjustments (cont’d)

Case 2: Computer chip/semiconductor manufacturer

• 8-K earnings press release: Company included adjustment for “COVID-19 shelter-in-place restrictions on 
manufacturing activities” to arrive at non-GAAP operating income
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SEC Comment Letters – COVID-19 Non-GAAP 
Adjustments (cont’d)

• CorpFin Comment:  Please clarify nature of adjustment titled “COVID-19 shelter in place restrictions on 
manufacturing activities.” In your response, tell us how you reasonably quantified this adjustment, length of time 
within quarter that applied to its calculation, and related amount applicable to the quarter ended June 30, 2020.

• Response: Substantially all our manufacturing activities were impacted by shelter in place restrictions that 
prevented our sites from operating at normal levels. We calculated the equivalent number of days of lost 
production at each site and quantified the costs associated with such impact (primarily compensation for 
idled employees, depreciation, utilities, and other fixed overheads). In total, adjustment for COVID-19 shelter 
in place restrictions during the quarter ended March 31, 2020 of $3.3 million, represented lost production at 7 sites 
with an average of 5 days of lost production. Amount of non-GAAP adjustment was quantified by 
accumulated fixed overhead costs for the period factored by the percentage of lost production days. For 
quarter ended June 30, same calculation was performed and resulted in adjustment of $2.8 million, representing 
lost production at 10 sites with an average of 4 days of lost production. 

We had not closed our manufacturing operations or had production adversely impacted previously as a result of 
local government restrictions on employee movements and do not expect to incur such costs again during next 
two years after COVID-19 pandemic has passed. Adjustment included amounts that could be objectively 
quantified and excludes other operational costs (e.g., increased transportation and warehousing costs, increased 
cleaning costs, lower production levels and inventory markdowns) that could not be clearly separated from 
business conditions, changes in demand or Company actions.

47



Key Performance Indicators
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SEC Guidance on Key Performance Indicators 
(“KPIs”)

• The SEC issued guidance relating to the use of KPIs in MD&A

• The guidance is similar in principle to the guidance that the SEC and SEC Staff have 
provided regarding the use of non-GAAP measures

• An issuer that uses KPIs in the MD&A should consider whether additional disclosures are 
needed in order to make sure that the use of metrics is not misleading

– Defining the metric 

– Explaining how the metric is calculated 

– Disclosing any assumptions or estimates underlying the metric 

– Explaining any changes to the KPI, when it was made, why it was made, etc. 

– Explaining how the management uses the metric
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SEC Guidance on KPIs (cont’d)

• If KPIs are disclosed in earnings releases or investor presentations, the presumption is 
that they should be included in MD&A

• Companies also should consider 

– Whether they use metrics that are well understood or whether their metrics are highly 
customized,

– What the metrics seek to measure or illustrate, and 

– Whether they have a documented process for calculating the metric

• Certifying officers and the audit committee would want to consider whether there are 
appropriate controls in place relating to the metric

• In light of the pandemic, an issuer may want to present an adjusted performance 
metric, which will require additional vetting by management and the audit committee, 
as well as discussions with counsel
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Examples of Key Performance Indicators
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Staff KPI Comments

• Earnings call presentation and slide deck contains KPIs not presented and discussed in 
filed report

– Discuss how the KPIs are derived, how the company uses them and why they changed period 
over period  

– Represent the KPIs will be included in future filings or explain to staff where these disclosures 
are made or explain why such disclosure is not warranted

• Reconcile disclosures that indicate there are multiple KPIs and disclosure of a sole KPI



SEC Enforcement Proceedings
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SEC Enforcement Proceedings

• SEC settlement where company charged with violating Rule 100(b) of Regulation G, with 
respect to same store organic growth (growth rates for businesses owned for one year or 
more) and cash EPS (excluding costs associated with business development, among 
other things)

– Cease-and-desist order and $45 million penalty

• SEC settlement where company charged with false and misleading disclosures 
concerning how it calculated a key non-GAAP financial measure (post-tax distributable 
earnings)

– Cease-and-desist order and $1.4 million penalty
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SEC Enforcement Proceedings (cont’d)

• SEC settlement where company used various techniques to boost sales figures, which were 
included in its reported retail sales

– Cease-and-desist order and $18 million penalty

• SEC settlement where company failed to disclose material information about its revenue 
management practices that rendered statements it made misleading, involving 
accelerated, or "pulled forward," existing orders that customers had requested be shipped 
in future quarters

– Cease-and-desist order and $9 million penalty



Forward-Looking Statements 
Safe Harbor
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Forward-Looking Statements

• The Private Securities Litigation Reform Act of 1995 (“PSLRA”) includes a safe harbor for 
forward-looking statements

• Important to understand the parameters of the safe harbor, which would apply in an 
action brought under the Securities Act or Exchange Act based on an untrue statement 
of a material fact or omission of a material fact necessary to make the statement not 
misleading, for the issuer and certain other persons for forward-looking statements IF

– The statement is identified as forward-looking,

– It is accompanied by meaningful cautionary statements identifying the facts that could cause 
results to differ materially from those in the forward-looking statement, or

– The statement is immaterial
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Forward-Looking Statements (cont’d)

• What is a forward-looking statement?

– It will depend on the context and the facts and circumstances, but would include projections of future 
performance, plans for future operations, assumptions regarding the projections and plans

– Language that suggests that the statement is forward-looking—like “we expect,” “we believe,” “we 
intend,” etc.

• Is that statement accompanied by meaningful cautionary language?

– Helpful to identify the particular risks associated with the statement

– “Substantive” statements that are tailored to the projections, estimates, opinions

– Not boilerplate

– To the extent that the language warns against something that already has happened, the warning 
would be inadequate

– Was there actual knowledge that the statement was misleading or that the risks described already had 
manifested?
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Forward-Looking Statements (cont’d)

• In preparing for earnings releases and SEC filings, companies should consider:

– Updating their forward-looking statements disclosure

– Ensuring that their risk factors are updated

– Not referencing an occurrence in a risk factor as a hypothetical if the event has actually come 
to pass

– Eliminating boilerplate disclaimers and disclosures regarding trends since these are unlikely to 
reflect current events

– Reviewing carefully with counsel all forward-looking and trend disclosure in order to vet the 
cautionary language



SEC COVID-19 Guidance for 
Issuers
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Guidance from the SEC Staff

• The SEC staff has issued guidance related to COVID-19 disclosures in various forms:

– CF Disclosure Topic No. 9 – March 2020

– Joint Statement regarding earnings releases – April 2020

– CF Disclosure Topic No. 9A – June 2020

– Statements from SEC’s Chief Accountant – April and June 2020

– Comment letters issued to registrants
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CF Disclosure Guidance Topic #9

• The Division of Corporation Finance issued CF Disclosure Guidance Topic #9 (“CF #9”) 
on March 25, 2020

– Views on disclosures and securities law obligations impacted by COVID-19

• Three key topics:

1. Assessing and disclosing the evolving impact of COVID-19

2. Trading prior to dissemination of MNPI

3. Reporting earnings and financial results
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Assessing and Disclosing COVID-19 Impacts

• CF #9 series of considered questions:

– How has COVID-19 impacted your financial 
condition and results of operations? 

– How has COVID-19 impacted your capital and 
financial resources, including your overall liquidity 
position and outlook? 

– How do you expect COVID-19 to affect assets on 
your balance sheet and your ability to timely account 
for those assets? 

– Do you anticipate any material impairments, 
increases in allowances for credit losses, or changes 
in accounting judgments?

– Have COVID-19-related circumstances adversely 
affected your ability to maintain operations, 
including controls and procedures?

– Have you experienced challenges in implementing 
your business continuity plans? 

– Do you expect COVID-19 to materially affect the 
demand for your products or services?

– Do you anticipate a material adverse impact of 
COVID-19 on your supply chain or distribution 
methods?

– Will your operations be materially impacted by any 
constraints or other impacts on your human capital 
resources and productivity?

– Are travel restrictions and border closures expected 
to have a material impact on your ability to operate 
and achieve your business goals?
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CF Disclosure Guidance Topic #9A

• Division of Corporation Finance issued CF Disclosure Guidance Topic No. 9A (“CF #9A”) 
June 2020, supplementing CF #9

• CF #9A emphasizes that operational adjustments in response to COVID-19 could be 
material to an investment or voting decision

– Transition to telework 

– Supply chain and distribution adjustments 

– Suspension/modification of operations for health and safety

• CF #9A advises companies to carefully consider disclosure obligations in this context 
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CF Disclosure Guidance Topic #9A (cont’d)

• CF #9A focuses on the financing activities 

– Entry or amendments of credit facilities and public and private financings

– Novel terms and structures

• Provide robust and transparent disclosure regarding short- and long-term liquidity and 
funding risks, especially new risks or uncertainties 

• Evaluate whether such information, in light of its potential materiality, should be discussed 
in MD&A
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COVID-19: Forward-looking Disclosure

• Then Chairman Clayton and then Director Hinman’s joint statement urged companies to provide 
as much information as is practicable regarding their current financial and operational status, as 
well as their future operational and financial planning

• “We . . . recognize that companies often are cautioned to limit their forward-looking disclosures, 
and particularly specific estimates, to those required by our rules to limit legal risk in the event 
the forward-looking estimates prove to be incorrect.  In this regard, we encourage companies to 
avail themselves of the safe-harbors for forward-looking statements.” See Section 27A of the 
Securities Act and Section 21E of the Exchange Act

• Historical information may be relatively less significant

• Would not expect good faith attempts to provide appropriately framed forward-looking 
statements to be second-guessed by the SEC



67

Earnings Releases and Earnings Calls

• To the extent that it is, or is expected to be material, companies should address the impact of 
COVID-19 in earnings releases and be prepared to answer related questions on their earnings calls

• It may be difficult for companies to assess or predict with precision the broad effects of COVID-19 
and its actual impact will depend on many factors beyond a company’s control and knowledge, 
which will make it more challenging to be comfortable with the disclosures being made

• Three takeaways for use on non-GAAP financial measures

1. Companies presenting a non-GAAP financial measure adjusted for or explaining the impact of COVID-19 
should highlight why management finds it useful and how it helps investors assess the impact of COVID-19 
on the company’s financial position and results of operations

2. Companies may be permitted to reconcile provisional amounts based on a reasonable estimate, or a range of 
reasonably estimable GAAP results, provided an appropriate explanation is provided

3. Companies should use non-GAAP financial measures for the purpose of sharing how management and the 
Board of Directors are analyzing the current and potential impact of COVID-19 and not for the purpose of 
presenting a more favorable view of the company



Undertaking Securities Offerings 
Post-Earnings Announcements 
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Undertaking Securities Offerings Post-Earnings 
Announcements

• Companies typically have “blackout” policies that prohibit, among other things, the 
issuance of securities from a specified period of time before or after the end of the 
companies’ fiscal quarter until at or after the time of the related quarterly earnings 
release

– The beginning of the blackout period varies from company to company, depending on when 
results for the completed fiscal quarter are known to management

– At the beginning of the COVID-19 pandemic, some companies pushed back the beginning of 
their blackout periods to allow for funding

• Many December 31 fiscal year end companies have now gone into blackout following the 
end of the June 30 fiscal quarter, and some will be seeking funding opportunities in the 
near future and may not want to wait until their 2Q 2021 Form 10-Q is filed
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Undertaking Securities Offerings Post-Earnings 
Announcements (cont’d)

• Filing vs. furnishing earnings release

– SEC registrants are required to furnish their earnings release on an Item 2.02 Form 8-K

– Some companies “file” their earnings releases, which means the earnings release will be 
incorporated by reference in the offering documents

• Incorporating the earnings release by reference can have unintended consequences (e.g., incorporation 
of earnings guidance) 

• If the earnings release is incorporated by reference, the underwriters will want comfort on the entire 
release (see below)

• Disclosure

– It may be appropriate to include in the offering document some highlights from the earnings 
release

– Highlights are often limited to a few income statement and balance sheet line items

– Underwriters should be consulted as to what metrics are important for the particular company

– Disclosure may include some disclaimers about how numbers may change between earnings 
release and Form 10-Q
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Undertaking Securities Offerings Post-Earnings 
Announcements (cont’d)

• Sample Disclosure

– From an April 2020 offering document – “The financial results included in the Q3 2020 Form 8-
K are preliminary and may change as a result of the completion of our financial closing 
procedures. Accordingly, these preliminary unaudited results may materially differ from the actual 
results that will be reflected in our consolidated financial statements  . . . for the three and nine 
months ended February 29, 2020 when they are completed and publicly filed with the SEC on our 
Quarterly Report on Form 10-Q for the quarter ended February 29, 2020. . .The preliminary 
financial data included in the Q3 2020 Form 8-K has been prepared by, and is the responsibility of, 
our management. PricewaterhouseCoopers LLP has not audited, reviewed, compiled, or applied 
agreed-upon procedures with respect to the preliminary financial data. Accordingly, 
PricewaterhouseCoopers LLP does not express an opinion or any other form of assurance with 
respect thereto.”

• Don’t forget COVID-19 specific disclosures, including risk factors
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Undertaking Securities Offerings Post-Earnings 
Announcements (cont’d)

• Diligence

– Underwriters will want to undertake “due diligence” regarding

• What quarterly procedures have yet to be completed and how significant these procedures may 
be

• What procedures the company’s independent auditors have yet to complete

• What factors could result in changes to the company’s results

• How often have the company’s results changed between an earnings release and the filing of the 
related Form 10-Q

• Extraordinary items in the completed quarter and anticipated in the subsequent quarter

• Negative trends from the completed quarter that are anticipated to continue in the subsequent 
quarter

• Any other information in the 10-Q that will likely be a negative surprise to the market

– Guidance changes

– Confirmation of ratings
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Undertaking Securities Offerings Post-Earnings 
Announcements (cont’d)

• Comfort

– Whatever quarterly numbers are included or incorporated by reference in the offering 
document should be “ticked and tied” by the issuer’s independent auditors

• Some accounting firms will not “tick and tie” quarterly numbers until the Form 10-Q is filed

• Where the issuer’s independent auditors will not provide “tick and tie” comfort, a company CFO 
certificate may provide adequate assurance

– Some accounting firms will also not provide “negative assurance” on changes in specified 
line items after an earnings release and before the related Form 10-Q is filed

• A company CFO certificate may provide adequate assurance in this regard as well
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Undertaking Securities Offerings Post-Earnings 
Announcements (cont’d)

• A word about pre-releasing earnings

– Some companies may need to raise capital even before they are ready to release their quarterly 
earnings

– In these cases, some companies choose to “pre-release” either preliminary results or even 
estimates

• These are often disclosed as ranges

– If a company pre-releases preliminary results or estimates, there is increased risk that the 
company’s final results will differ materially from the pre-released figures which may require 
enhanced disclosure and due diligence

• “The estimates and statements above are unaudited and represent the most current information 
available to management. These estimates and statements are preliminary. There can be no assurance 
that our final quarterly results will not differ materially from these estimated results. Accordingly, 
readers should not place undue reliance on these estimates and statements. In addition, during the 
course of closing our financial statements for the quarter, there may be items that would require 
adjustments that may be material to the results described above. As a result, this discussion is subject 
to risks and uncertainties inherent in forward-looking statements “
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Addit iona l  Resources

Watch:
• MB Microtalk: Regulation FD
• MB Microtalk: Management Discussion & Analysis

Read:
• SEC Adopts Significant Changes to MD&A and Related 

Disclosures

http://www.freewritings.law/
https://www.mayerbrown.com/en/perspectives-events/publications/2021/03/mb-microtalk-regulation-fair-disclosure
https://www.mayerbrown.com/en/perspectives-events/publications/2020/12/mb-microtalk-management-disclosures-analysis
https://www.mayerbrown.com/-/media/files/perspectives-events/publications/2020/11/sec-adopts-significant-changes-to-md.pdf
http://www.writingonthewall.com/
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