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What is an at-the-market offering?

• An offering of securities into an existing trading market at publicly available 
bid prices

• Commonly referred to as “equity distribution” or “equity dribble out” programs

• Shares are “dribbled out” to the market over a period of time at prices based 
on the market price of the securities

• Generally, sales do not involve special selling efforts
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Compare to traditional follow-on

At-the-Market Offering

• A continuous offering.
• Shares are dribbled out.
• Sold on an agency basis through one or 

more distribution agents; may be sold on 
a principal basis.

• Issuer determines amount, floor price, 
and duration of any issuance.

• Amounts, floor prices, and duration of 
placements may vary over the life of the 
program, and can be changed at any 
time.

Follow-on Offering

• A “bullet” or single offering.
• Shares are sold all at once.
• Sold as principal through a syndicate of 

underwriters.
• The clearing price and size of issuance is 

based on investor demand at a specific 
point in time.
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Why use an ATM?

• Raise equity by selling stock into the natural trading flow of market

• Minimal market impact

• Requires no commitment of any kind; sales may be executed on an agency 
basis

• Increases issuer’s ability to better time its issuances and match offering 
proceeds to specific uses

• Often effective whether or not the market is receptive to other types of 
offerings
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What type of issuers use ATMs?

• Used by issuers that:

– Have a frequent need to raise additional capital

– Wish to engage in regular balance sheet maintenance

– Seek to raise small amounts of organic growth capital

– Seek to finance a small acquisition or series of small acquisitions
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Overview of the U.S. ATM Market
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NUMBER OF ANNOUNCED ATM PROGRAMS VALUE LIMIT OF ANNOUNCED ATM PROGRAMS

ATMS FILED SINCE 2017 (BY ISSUER MARKET CAP) ATMS FILED SINCE 2017 (BY ISSUER SECTOR)

 The number of ATM programs filed per year 
has increased dramatically in the past 
decade

 2020 has already surpassed 2019, which was 
a record year in terms of number of 
announced progress, with over 330 
programs announced

 Currently, ATMs as a percentage of 
follow-ons in 2020 YTD is 40.5%, below 
2019 but the second highest year on 
record in the last decade

 Recent ATM programs have been most 
popular in the Healthcare, REIT, and Energy 
industries

 The three sectors are responsible for 
87% of the overall dollar value of ATMs 
since 2017

 77% of ATM programs are filed by 
companies with market caps less than $2bn, 
though companies with market caps greater 
than $5bn are responsible for 52% of the 
filed dollar volume

# OF FILINGS (1,147 TOTAL) $ VALUE ($199.7BN TOTAL) # OF FILINGS (1,147 TOTAL) $ VALUE ($199.7BN TOTAL)



ATM Overview
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Description

 An At-the-Market Offering (“ATM”) is an offering of shares into an existing trading market at the publicly available bid 
price over a period of time (via SEC Rule 415)

 Alternatively referred to as “equity dribble outs” or “controlled equity offerings”
 Proceeds can be used for general corporate purposes, deleveraging, growth / acquisitions, and more
 Companies can generally issue 10-20% of average daily trading volume (“ADTV”) without materially impacting share 

price
 Issuers can utilize an ATM program to raise low cost equity over time

Advantages

 Reduced cost of equity financing (lower fees, no “event risk”) 
 Flexibility to sell equity during opportune market windows
 Reduced exposure to price risk by “dollar-cost-averaging”  
 Reduced dilutive impact of raising capital by offering shares at bid price 
 Easy, “hands-off” capital markets access (no roadshow, discreet process)
 Lower commissions than traditional equity offerings

Considerations
 Speed of equity raised dependent on trading liquidity/timing
 Extended market risk
 Blackout periods can limit number of days available to issue shares

Requirements

 Prepare and file prospectus supplement and shelf
 Execute/file Equity Distribution Agreement

 Details the parameters for the sale of the company’s shares by the broker-dealers, or “agents”
 Includes standard indemnifications, representation and warranties and legal opinion/comfort letter 

requirements

Disclosure Strategy

 Most ATM filers do not press release the ATM; often, companies file the program concurrently with earnings-related 
filings

 Most programs are also not addressed by management or the audience on subsequent earnings calls as an ATM 
program is viewed as “normal course” business and a prudent way to raise equity capital

ATM offerings enable issuers to raise equity capital efficiently throughout periods of volatility



ATM Program Requirements Checklist
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 Issuers with an existing, 
effective shelf can easily & 
quickly implement an ATM 
program — New ATM filers 
would need to put up a shelf 
along with the ATM program

 Management time and expense 
is less than a typical equity 
offering

 Board authorization likely 
required prior to filing

REQUIREMENTS AT FILING COMMENTS

o Effective Shelf Registration Statement
 Issuers need to file an effective shelf registration 

statement if there isn’t one already

o Prospectus Supplement  Similar to normal equity offering prospectus

o Distribution Agreement
 Form of agreement that governs the execution of the 

program – similar to an underwriting agreement

o Due Diligence  Can be completed within 3-5 days

o Legal Opinions
 Standard equity offering opinions from both company & 

BMO counsel

o Comfort Letter  Provided by company auditors upon initial filing

On-Going / Quarterly Requirements

o Bring-down Due Diligence  Typically one phone call

o Legal Opinions  Refresh of initial opinions

o Comfort Letter  Refresh concurrent with company’s quarterly filings

o “Circle of Trust”  Issuers are responsible for proactively informing agents 
of material non-public events



Required Steps from Intro Call to Execution
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KEY ACTION STEPS RESPONSIBLE PARTY
 Introductory Call
 Review timeline and responsibilities
 Discuss legal responsibilities and opinions
 Market update and review of ATM process
 Finalize size of ATM

 Preparatory Work
 Distribute draft due diligence questions
 Distribute draft of Equity Distribution Agreement (EDA) 

Timing: 1-2 Weeks

CO, BMO, CC, AC

BMO, AC

CO, BMO, CC, AC

 Organizational Call
 Discuss program details, timing and responsibilities
 Business, Legal, Auditor, and Qualified Person due diligence
 Legal documentation update and anticipated timing of drafts

Timing: 1-2 Days

All

 Ongoing ATM Execution Preparation
 Finalize program details
 Conclusion of any due diligence
 Prepare and finalize Legal Opinions and Comfort Letter
 Prepare and finalize Prospectus Supplement
 Finalize EDA

Timing: 1 Week

All
All
CC, AC, A
All
CO, BMO, CC, AC

 Finalize and Execute Program
 Brief bring down due diligence call 
 Delivery of Legal Opinions and Comfort Letter
 Sign EDA 
 File relevant documents
 Management introductions to BMO trader

Timing: 1-2 Days

All
CC, AC, A
CO, BMO
CO, CC
CO, BMO

 Sales begin per Company’s trading instructions CO, BMO

Intro Call & 
General 
Preparation

Org Call & Due 
Diligence 

Continue 
Preparation for 
Launch

Finalize & File 
Documents, 
Begin Trading

Step 1

Step 2

Step 3

Step 4



Establishing a program



Set up

• Any issuer eligible to register on Form S-3 on a primary basis may set up an ATM

• Prepare and file S-3
– Include relevant language in the plan of distribution section.
– If an S-3 is already on file, file a post-effective amendment to retrofit the S-3 by including the ATM 

language in the plan of distribution.

• Execute distribution agreement

• File prospectus supplement and distribution agreement
– Distribution agreement filed on Form 8-K

• Prospectus or prospectus supplement must describe the program

• Issuer directs the distribution agent to sell shares into the market
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Required documentation
• Prospectus or prospectus supplement must describe the program:

– General terms of the at-the-market offerings to be conducted;
– Description of common stock;
– Size of program; and
– Participating distribution agents.

• Distribution Agreement:
– Principal and agency transactions;
– Representations, warranties and covenants, including delivery of legal opinions, 

comfort letters (refreshed generally quarterly; alternatively, at each takedown);
– Sales notice – direction by issuer to distribution agent to sell shares; often sets a 

floor price; and
– Standard market-out termination provisions.
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Prospectus supplements and disclosure

• Periodically, issuer must disclose the number of shares sold and proceeds 
raised under the program are filed.

– Some issuers choose to disclose sales in prospectus supplements at quarter's end

– Some issuers choose to disclose in their 10-Qs and 10-Ks

– If sales are completed on an underwritten (principal) basis, a prospectus 
supplement for the trade
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Execution of ATM sales
• Broker-dealers historically have structured their ATM arrangements somewhat 

differently. However, by and large, most execute these programs from their block 
trading desks.

• Most ATMs:
– Specify a maximum number of shares to be sold on a particular day; and
– Permit the issuer to specify a floor price or provide that the sale price will be equal 

to the VWAP for that day (less a discount), or the higher of VWAP and the floor.

• Depending on the ATM structure, the distribution agent may sell out the shares or 
may purchase and resell the shares.

• Distribution agents generally will execute through electronic trading systems like 
Bloomberg Trade Book, DOT orders routed directly to the NYSE floor, or though 
other ECNs (electronic communication systems).

• Some distribution agents execute above the floor, in anonymous third-market/OTC 
trades, or in response to institutional inquiries (reverse inquiry basis).
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Forward sale option

• Many ATM programs have been recently structured to incorporate a forward-sale option. 

• A forward sale allows a company to sell its securities through the ATM program at the 
current trading price without actually issuing any securities to satisfy the sale until a 
future date. 

• This new structure is most efficient for companies with a current trading price that 
represents an attractive cost of capital from the company’s perspective. 

• At its discretion, the company is permitted to enter into an agreement with a forward 
purchaser who would purchase a fixed number of the company’s securities at a fixed 
price at any time during the term of the forward contract (typically six months to one 
year).
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Forward sale option (cont’d)

• Instead of selling newly issued company securities, the ATM agent borrows already outstanding 
securities and sells them short into the market. 

• This option has gained popularity in recent years (particularly among real estate investment 
trusts) as it ensures the company a guaranteed cost of capital without the need to immediately 
issue new securities.

• The forward-sale option is typically structured to provide the company with the option to elect a 
cash or share settlement for all or part of the transaction. 

• If the company elects to cash settle and the market price at settlement is higher than the forward 
price, the company would pay the applicable cash amount (the difference between the market 
and forward price) to the forward purchaser. 

• The forward purchaser would pay the same cash amount to the company in the event the 
market price at settlement is lower than the forward price. If the company elects to share settle, 
shares with a current value equal to the cash amount (calculated in the same manner) would be 
delivered in lieu of cash.
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Baby shelf limitation

• For issuers that are subject to this “baby shelf” rule, the full amount available 
under an ATM program (even the portion that remains unsold) counts against 
the one-third limitation, which can be quite punitive. 

• To calculate the public float for purposes of S-3 eligibility, an issuer may look 
back 60 days and select the highest of the last sales prices, or the average of 
the bid, and ask prices on the principal exchange.  

• The registration capacity for a baby shelf is measured immediately prior to the 
offering and re-measured on a rolling basis in connection with subsequent 
takedowns.  
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Legal considerations



Due diligence

• The distribution agent is subject to liability under Section 11 of the Securities 
Act

– Distribution agent should therefore perform due diligence and obtain legal 
opinions and comfort letters at the program's inception

– Distribution agent also should perform ongoing diligence—often this ongoing 
diligence is timed to coincide with the issuer's earnings calls

– Distribution agent also should obtain legal opinions and comfort letters 
periodically; there are differences in market practice related to the periodic “update” 
requirements
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Statutory underwriter or dealer activity

• A distribution agent for an ATM may be considered a statutory underwriter.

• However, depending on the marketing efforts (or lack thereof) the activities 
the distribution agent engages in may only rise to the level of ordinary dealer 
activity.

– Presence of special selling efforts

• If the distribution agent engages in special selling efforts, it may also require 
compliance with Reg M for takedowns.
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Issues for “continuous” offerings

• In a continuous offering, both the issuer and distribution agent need to be 
mindful of the anti-fraud provisions of the securities laws.

• There is a need to be cautious of making sales under the program when the 
issuer and the distribution agent are in possession of material, non-public 
information.

• Consider limiting sales to pre-defined trading windows or, in order to permit 
sales to continue during trading blackout periods, an issuer would adopt a 
10b5-1 program.
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Prospectus delivery

• For most ATMs, a broker or dealer need not deliver a prospectus.
– A broker or dealer effecting a transaction on a national securities exchange or 

through any trading facility is deemed under Rule 153 to have satisfied its 
prospectus delivery obligations if:

• Securities of the same class are traded on a national securities exchange;
• None of the issuer, underwriter or dealer, or the registration statement is the subject of a pending 

proceeding under Section 8A; and
• The issuer has filed a 10(a) prospectus.

• For sales other than to broker-dealers, pursuant to Securities Act Rules CD&I 150.01, ATM 
sales are “primary sales” and there may be a prospectus delivery obligation to their 
clients who acquired those securities (which may be satisfied in reliance on Rule 172) and, 
similarly, may have an obligation to provide a notice pursuant to Rule 173. 
http://sec.gov/divisions/corpfin/guidance/securitiesactrules-interps.htm
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Regulation M considerations

• Rules 101 and 102 (activities in a distribution):

– An at-the-market offering for an issuer whose securities meet the requirements of 
being actively traded (ADTV of at least $1 million/public float of at least $150 
million) is not subject to Rules 101 and 102.

– Most ATMs meet this test.

– If actively traded ADTV test not met:

• Need to analyze transaction for magnitude and whether special selling efforts are used (each 
dribble out analyzed separately).

• Is distribution agent a “market-maker”?

• Need to establish procedures to get “out of the box”

• Certification of ADTV in sale notice
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Regulation M considerations (cont’d)

• An issuer contemplating an ATM should assess whether it has repurchase 
programs in place, such as an announced stock buyback or indirect buyback, 
as well as whether it has a DRIP in place.

• For Reg M purposes, and in order to avoid other potential market 
manipulation concerns, the issuer should plan its ATM carefully and consider 
suspending repurchases or limiting ATMs and repurchases to pre-defined 
window periods.

• If an issuer intends to set up various ATMs, each using different 
selling/distribution agents, it should take care to ensure that different agents 
are not selling during the same periods.
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Restricted lists

• Consider whether, once the distribution agreement is executed, the issuer's 
securities should be placed on either the grey/watch or restricted list for the 
term of the program.

– Enables the compliance or legal department to monitor firm's activities related to 
the issuer:

• Can firm undertake engagements on the issuer's behalf?

• Can firm undertake an engagement that may pose a business conflict?

• Can firm commence research, change recommendations or release a new report?

• Does firm have appropriate information wall procedures in place?
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Research coverage

• Is the distribution agent participating in a distribution?

• Safe harbor provided by Rule 139 — publish research about an issuer or any 
class of securities.

– Issuers in an ATM are S-3 eligible.

• If already providing research, monitor for life of program:

– Information contained in a publication that:

• Is distributed with regularity in normal course; and

• Includes similar information on a number of companies in the industry or a 
comprehensive list of recommended securities; and

– Information is given no materially greater space or prominence.
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Research coverage (cont’d)

• If not already providing research, can firm commence coverage if engaged as 
distribution agent?

– Analogize and rely on regulatory guidance for commencement of research after a 
follow-on offering.

– A FINRA member cannot publish on an issuer for whom it acted as a manager or 
co-manager for three calendar days after a follow-on offering.

– Consider policy requiring that firm not commence research for a period of not less 
than three calendar days following establishment of ATM.
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Conflicts issues

• What if firm is rendering a fairness opinion for issuer?

– Do distribution agent activities raise independence concerns?

• What if firm is acting as financial advisor in a restructuring?

– Do distribution agent activities raise independence concerns?
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Selling stockholders



An ATM for Selling Stockholders

• Permits selling stockholders to take advantage of market opportunities to sell 
shares quickly.

• Allows selling stockholders to exceed the volume limitations under Rule 144 
(in any three-month period, the greater of 1% of shares outstanding or the 
average weekly trading volume during the four calendar weeks preceding the 
filing of a Form 144).

• May add selling stockholders by amendment or in a prospectus supplement.
– Can be used for:
– Principal (firm commitment) offerings
– Agency (best efforts) offerings
– Block sales
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Affiliate Selling Stockholders

• If the selling stockholders are affiliates, then they should set up a Rule 10b5-1 trading 
plan.

• Rule 10b5-1 under the Exchange Act creates an affirmative defense to insider trading 
allegations by creating a plan for future purchases or sales of stock.

• To be effective, a Rule 10b5-1 trading plan must be in writing and must specify:
– Number of shares to be bought or sold
– Prices at which the shares will be bought or sold
– Timing of the purchases or sales

• Affiliates may include:
– Directors
– Executive officers
– 10% holders
– Other persons with the power to direct the management and policies of the issuer, whether 

through the ownership of voting securities, by contract or otherwise.

• The mechanics of the distribution agreement will need to work with the Rule 10b5-1 
trading plan.

• Public announcement of the adoption of a Rule 10b5-1 trading plan is not required.
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Section 16 Filings

• A Form 4 must be filed with the SEC within two business days of the “deemed execution 
date” of the sale.

– If the sale satisfies the affirmative defense conditions of Rule 10b5-1(c) and the affiliate did 
not select the execution date, then the “deemed execution date” is the date on which the 
executing broker notifies the affiliate of the execution of the sale.

– If the broker does not notify the affiliate of the sale within three business days of the actual 
execution date, then the third business day following the actual execution date will be the 
“deemed execution date.”

• Form 4 filings should include a footnote explaining that the reported sale was effected 
pursuant to a Rule 10b5-1 trading plan.

• The establishment or termination of a Rule 10b5-1 trading plan by itself will not trigger a 
Form 4 filing under Section 16.

• Form 5 filings are required to report any sales that should have been reported earlier on 
a Form 4 or were eligible for deferred reporting, and are due 45 days after the end of the 

company’s fiscal year.
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Non-Affiliate Selling Stockholders

• If the selling stockholders are not affiliates, then a Rule 10b5-1 trading plan is 
not necessary.

• The filing requirements under Section 16 would not be applicable.

• Disgorgement of short-swing profits under Section 16(b) would not be 
applicable.
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Application of Other Federal Securities Laws to 
Rule 10b5-1 Trading Plans
• If an affiliate is selling shares without registration (in other words, outside of the equity 

shelf program) but still pursuant to a Rule 10b5-1 trading plan, then the affiliate must still 
comply with requirements of Rule 144.

• The filing requirements for Schedules 13D and 13G would also be applicable (if the 
affiliate is a 5% holder).

• Disgorgement of short-swing profits under Section 16(b)

– If an affiliate conducts a single purchase and sale, in any order, within a six-month period and 
realizes a profit, then the profits must be disgorged to the issuer.

– Where there are multiple purchases and sales, the lowest price in and highest price out are 
matched, but the shares can only be matched once.

– May split up or combine blocks of shares to match with smaller or larger blocks, share by share if 
necessary, to achieve a maximum calculated profit under the lowest in, highest out method, and 
purchases and sales can be matched to opposite transactions six months before or after.
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*Special Considerations*



Closed-end funds

• Issuers that are registered investment companies, which include closed-end 
funds, may rely on no-action letter guidance (Pilgrim and Nuveen no-action 
letters) to register shares in reliance on Rule 415 using an N-2.

• Certain issuers may not be able to sell securities at a discount to NAV.

• A FINRA filing may be required in connection with clearing compensation 
arrangements.

• Section 17 of the 1940 Act may impose restrictions on selling 
agents/distribution agents that are "underwriters" of the registered investment 
company.
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Section 17

• Section 17 of the 1940 act prohibits certain transactions involving investment 
companies and “affiliated persons”

• These prohibitions are designed to prevent insiders from using the investment 
company to benefit themselves and to the detriment of the investment 
company and its shareholders

• Specifically, Section 17(a)(2) prohibits a “principal underwriter” for a registered 
investment company (or any affiliate thereof) from selling any security or other 
property to such registered investment company and from knowingly 
purchasing any security or other property from such registered investment 
company.
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Section 17 (cont’d)

• Section 17 raises interesting questions in the context of an at-the-
market offering

– In the case of a traditional underwritten offering, one can clearly identify the 
commencement of the distribution and the completion of the distribution and can 
conclude that an underwriter is acting as a “principal underwriter” during that finite 
period

– However, by contrast, an at-the-market offering may have a term of three or six 
months (or longer), and it is not clear whether the distribution agent would be 
considered a “principal underwriter” during the term of the at-the-market offering

– Assuming that the distribution agent is considered a “principal underwriter” during 
the entire term of the at-the-market offering, then the distribution agent may not 
be able to render other services to the closed-end fund during the term of the 
program, unless an express exemption is available under Section 17
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Business development companies

• Given the recent securities offering reforms that became effective in August 
2020, ATM offerings are likely to become a more cost-efficient alternative for 
BDCs seeking to raise capital.

• On April 8, 2020, the SEC voted to adopt final rule amendments that 
modernize the offering-related provisions of the Securities Act and the 
communications safe harbors available to BDCs. 

• The SEC also adopted accompanying amendments to Form N-2. 

• The new rules allow BDCs to avail themselves of the securities offering and 
communication rules that had historically been only available to operating 
companies. 
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Sample timeline



Indicative timetable

41

Key

CO
DA
CC
DAC
AUD

Company
Distribution Agent
CO’s Counsel
DA’s Counsel
CO’s Auditor

Date Event Responsibility

Phase 1

Phase 2

Phase 3













Conduct due diligence (legal, business and financial)
Draft shelf registration statement (including base prospectus and a form of prospectus 
supplement) and the distribution agreement
Finalize shelf registration statement and distribution agreement
Coordinate internal logistics and administrative, filing and settlement operations
File shelf registration statement
Obtain effectiveness of shelf registration statement and file prospectus
Conduct ‘bring down” due diligence
Deliver legal opinions, comfort letter, and other required documents
File prospectus supplement for the program with SEC
Activate program

All Parties
All Parties

All Parties
CO, DA
CO

All Parties
CC, AUD
CO
CO, DA



Required documentation
Documentation Timing Responsibility

Prior to Activation

New Account Form Prior to activation DA

Settlement Instructions Prior to activation CO 

Certificate of Incorporation Prior to activation CO 

Secretary’s Certificate Prior to activation CO 

Good Standing and Foreign Qualification Certificates Prior to activation CO 

Corporate Resolutions Authorizing the Program Prior to activation CO 

Officers’ Certificates Prior to activation CO 

Opinions of Counsel Prior to activation CC , DA

Comfort Letter Prior to activation AUD 

File Distribution Agreement with SEC (via Form 8-K) Prior to activation CO 

File Program Prospectus or prospectus supplement with SEC Prior to activation CO 

Ongoing

Confirmation of Shares Following issuance of shares DA provides to CO 

Officer’s Certificate In conjunction with periodic SEC filings CO 

Prospectus Supplement/10-K or 10-Q Periodic, following issuance of shares CO 

Opinions of Counsel In conjunction with periodic SEC filings CC , DA

Comfort Letters In conjunction with periodic SEC filings AUD 
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Questions?



Mayer Brown is a global services provider comprising associated legal practices that are separate entities, including Mayer Brown LLP (Illinois, USA), Mayer Brown International LLP (England), Mayer Brown (a Hong Kong partnership) and Tauil & Chequer Advogados (a Brazilian law partnership) (collectively the “Mayer Brown
Practices”) and non-legal service providers, which provide consultancy services (the “Mayer Brown Consultancies”). The Mayer Brown Practices and Mayer Brown Consultancies are established in various jurisdictions and may be a legal person or a partnership. Details of the individual Mayer Brown Practices and Mayer
Brown Consultancies can be found in the Legal Notices section of our website. “Mayer Brown” and the Mayer Brown logo are the trademarks of Mayer Brown. © Mayer Brown. All rights reserved.

mayerbrown.comAmericas | Asia | Europe | Middle East

Disclaimer

These materials are provided by Mayer Brown and reflect information as of the date of presentation.

The contents are intended to provide a general guide to the subject matter only and should not be treated as a substitute for
specific advice concerning individual situations.

You may not copy or modify the materials or use them for any purpose without our express prior written permission.
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