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What the numbers tell us: every dollar counts

— The City's estimated revenue loss from the pandemic in March to June
was $9 billion

— The UBT and Tax Audit revenues are meaningful in the context of that gap

— Data from the Mayor’s Office of Management and Budget, Tax Revenue
Forecasting Documentation, March 2020, by fiscal year (in millions):

Revenue Source | 2019 | 2020 (forecast)

UBT $2,028 $1,993

Tax Audit $818 $999
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What we all know: the UBT is a 4% tax on the income of
partnerships, LLCs, sole proprietors, trusts and other unincorporated
enterprises, and operates by oral tradition

The regulations are out of date and guidance is limited

What we also know: NYC audits the UBT aggressively, the asset
management industry is a significant focus

NYC has no personal income tax on nonresidents
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Apportionment

Payments to
Partners

Expense
Attribution
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Single-Factor
Formula

Place of
Performance

Lump Sum

*NYC Admin. Code§ 11-508(c)
*NYC Admin. Code § 11-508(i)(1)

*General Rule for services
*NYC Admin. Code§ 11-508(c)(3)(C)

Relative values

*Hours worked

*Some other reasonable method
*RCNY § 11-65(b)(3)(i)
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Pre-July
2008: Office
out of Which
Services are
Performed

July 2008
and forward:
Place of
Performance

Now: Look to
Physical
Location
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Then: Matter of Zaretsky, FHD(363)-UBT-6/91(0-0-0) (NYC Dept. of Fin. Hearing June
28, 1991).
Facts: Per week, surgeon spent 20 hours at NYC office and 30/40 hours at NJ home office;
services were negotiated or consummated from NYC
Holding: 100% gross receipts allocable to NYC, but NJ home office was a regular place of
business

(1) nature of business; (2) type and location of place of business; (3) nature of activity engaged in at
each location; and (4) regularity, continuity, and permanency of the activity

Now: Matter of Gerson Lehrman, TAT(E)08-79(GC), TAT(E)12-38(GC), TAT(E)12-39(GC)
(NYC Tax App. Trib. Dec. 28, 2017).

Facts: A NYC consulting business with offices throughout the world engaged independent
contractors to provide consulting services

Holding: Costs associated with personnel located outside NYC at their own chosen locations
were included in the apportionment formula as non-NYC costs MAYER |BROWN



Taxpayer —

Department Flexibility

Hours worked

Narrow or widen Amounts paid
included costs P
Cost center js still
office

Capital Mmanaged

Primary location
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New internal
assignments,
policies and
procedures

Update internal
systems for
personnel locations

New professional
and security
standards

Calendar

Location tracking

Written
communication
with HR
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20 HOME 0728

Please record this code on the CLE affirmation form that is in the
“Resources” box.

Return the form by email to cle-events@mayerbrown.com.
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«  What the numbers tell us: PIT is vital to NYS

— NYS estimates a 14% decline in receipts; $61 billion in total lost revenue between
fiscal years 2021 and 2024.

— PIT receipts accounted for 28.6% of all NYS receipts in 2019 and 64% of all tax
collected.
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What we all know: graduated tax on residents and nonresidents
Residents subject to tax on all income with possible credits available.

Nonresidents subject to tax on income attributable to NY sources.

What we also know: NYS audits the PIT and residency aggressively;
partnerships are starting to be audited more frequently.
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Nonresidents — Income
Allocation and Apportionment,
Credits

Residents — Tax Base, Income

Allocation

« Five primary factors;
ES[e[glaA other factors

« Statutory residency

ETR[EIESWAN -Books and records
Principa [ °Three factor apportionment

» Credits paid to +Assigned location
another state Ha[o][Q)/=I=I9M +Days worked within NYS

. Intangibles Income «Convenience of the employer

Double
Taxation
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Books & Records

Determine NYS income solely
by books and records of NY
office

Three Factor Formula

(1) Payroll (20 NYCRR §
132.15(e))

(2) Gross Receipts (20 NYCRR §
132.15(f))

(3) Property (20 NYCRR &
132.15(d))

16 MAYER |[BROWN



Payroll - sourced to NYS if assigned to

NYS office
000

Gross Income — sourced to
NYS if assigned to NYS office
XA RKYN |

Property — depends on location of

owned and rented prfﬁrty Q ‘
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Negotiation and
consummation
of services

Continuous and
permanent
home office

Staff
assignments
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Days worked

-

—_—

+Allocate earnings to NYS based on days worked from within and outside of
NYS (20 NYCRR § 132.18(a))

*Claimed days worked outside of NYS must be
based on necessity, not employee’s

Convenience convenience.
~ «Applicable only if assigned to NYS office.

Test ~ «Zelinsky v. New York State Tax Appeals
~ Tribunal, 1 N.Y.3d 85 (NY 2003)

i Bona Fide *Must meet specific
: requirements (TSB-M-
______1/ Home office 06(5)! (May 15, 2006))
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Home office is required

Employer has business purpose for home location

Employee performs core duties at home

P
Vg
(.
@)
| -
)
O
L

Employee meets clients at home

Need

Employer does not provide employee with office space at
regular place of business

Employer reimbursement of home office expenses
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Employer maintains telephone line and listing for home office

Home address is listed on employer business letterhead or

- Employee has exclusive area in home dedicated to office

= Employee keeps inventory at home

Employer business records are stored at home office

g Advertising shows home office as a place of business for employer

g Home office has a sign indicating a place of business of employer
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E Employee claims a deduction for home office expenses

= Employee is not an officer of the company
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Location tracking

L

Calendar

.

New internal
assignments,

policies, and
procedures

Written

Communication
with HR

Update
professional and
security standards

Update internal
systems for
personal locations
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These materials are provided by Mayer Brown and reflect information
as of the date of presentation.

The contents are intended to provide a general guide to the subject
matter only and should not be treated as a substitute for specific
advice concerning individual situations.

You may not copy or modify the materials or use them for any
purpose without our express prior written permission.
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Mayer Brown is a global services provider comprising associated legal practices that are separate entities, including Mayer Brown LLP (lllinois, USA), Mayer Brown International LLP (England), Mayer Brown (a Hong Kong partnership) and Tauil & Chequer Advogados (a Brazilian law partnership) (collectively the “Mayer Brown

Practices”) and non-legal service providers, which provide consultancy services (the “Mayer Brown Consultancies”). The Mayer Brown Practices and Mayer Brown Consultancies are established in various jurisdictions and may be a legal person or a partnership. Details of the individual Mayer Brown Practices and Mayer
Brown Consultancies can be found in the Legal Notices section of our website. “Mayer Brown” and the Mayer Brown logo are the trademarks of Mayer Brown. © Mayer Brown. All rights reserved.
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