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LIBOR and the Transition to SOFR in the US

• USD LIBOR’s Replacement Reference Rate: The Secured Overnight Financing 
Rate (SOFR)

– On June 22, 2017, the Alternative Reference Rates Committee (ARRC) identified 
SOFR as its recommended alternative to USD LIBOR

– SOFR is a broad measure of the cost of borrowing cash overnight collateralized by 
U.S. Treasury Securities

– SOFR is determined based on transaction data composed of:

• Tri-party repurchase agreements (repo)

• General Collateral Finance repo

• bilateral Treasury repo transactions cleared through Fixed Income Clearing Corporation
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LIBOR and the Transition to SOFR in the US

– SOFR is believed to be a good representation of general funding conditions in the 
overnight Treasury repo market

– SOFR encompasses a robust underlying repo market with more than $700 billion in 
daily transactions
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LIBOR and the Transition to SOFR in the US

• Key differences between LIBOR and SOFR

– SOFR is a risk free rate, LIBOR is not

• SOFR is a broad measure of the cost of borrowing cash overnight collateralized by 
U.S. Treasury Securities

• LIBOR is an average of panel banks’ costs of funding

– SOFR likely will be a lower rate than LIBOR

– SOFR is likely to behave differently than LIBOR 

• LIBOR widens in periods of stress while SOFR likely will not

– Risk of value transfer without spread adjustments

• Static vs. dynamic modifiers
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LIBOR and the Transition to SOFR in the US

– SOFR is an overnight rate and changes daily; LIBOR is a term rate, most 
commonly quoted for 1 or 3 month(s)

– SOFR is backward looking; LIBOR is forward looking
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Consequences under existing ISDA Definitions

• Fallbacks under 2006 ISDA Definitions for USD-LIBOR (if “rate for 
deposits in U.S. dollars” does not appear on the specified screen): 

– Rate at which USD deposits are offered by the Reference Banks at 
approximately 11:00 am, London time, … to prime banks in the London 
interbank market for a period of the Designated Maturity … 

– If fewer than 2 quotations, then the Calculation Agent looks to quotations 
of major banks in New York City for loans in USD to leading European 
banks

– No further fallbacks if quotes for these interbank loans are not available
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Consequences under existing ISDA Definitions

• What happens when fallbacks run out?

– New York common law on gap-filling, frustration, impossibility, force 
majeure, etc.
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ISDA Consultations on IBOR Fallbacks for 
2006 ISDA Definitions

• There were various ISDA consultations regarding the transition

• Results summarized in Brattle Group Report, Nov. 2019

– Vast majority of respondents to the first 2 consultations favored a 
“compounded setting in arrears rate” and historical mean/median 
approach to credit spread adjustment

– Majorities of respondents to Final Parameters Consultation favored
historical median with 5-year lookback, no transitional period, no 
exclusion of outliers or negative rates, and two banking-day backward 
shift for operational and payment purposes



1212

ISDA Consultations on IBOR Fallbacks for 
2006 ISDA Definitions

• The premise of the consultations was that the floating rate options will 
be revised to include fallbacks that will be triggered upon the 
permanent discontinuation of the related IBORs, as evidenced by a 
public statement by the administrator of the IBOR or the 
administrator's regulatory supervisor

• Bloomberg was chosen as the adjustment services vendor to calculate 
and publish the term and spread adjustments for fallbacks based on 
ISDA’s adjustment methodology (credit adjustment spread for fallbacks 
on cessation of LIBOR would be a historical median over a 5-year 
lookback)
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ARRC Consultation on whether to Recommend 
Swaption Compensation Mechanism

• CME and LCH have announced a compensation mechanism for cleared 
swaps in existence at the time of the EFFR-to-SOFR discounting 
transition (expected October 2020), comprising cash compensation for 
the change in valuation and a risk exchange (in the form of a basis 
swap or possibly its cash equivalent) 

– This specific mechanism, however, would not create any compensatory 
transfers between the parties to a swaption unless the swaption has been 
exercised into a cleared swap by the transition date
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ARRC Consultation on whether to Recommend 
Swaption Compensation Mechanism

• In February 2020, ARCC conducted a consultation. Recommendations 
were released in May 2020, that, on a portfolio basis, market 
participants voluntarily:

– Amend legacy swaptions expiring after October 16, 2020 to be brought in-scope for 
ISDA Supplement 64 and to specify SOFR as the Agreed Discount Rate

– Exchange compensation for the difference in the value of these swaptions between 
EFFR discounting and SOFR discounting
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ARRC Consultation on whether to Recommend 
Swaption Compensation Mechanism

• ARCC recommendation is intended to apply to swaptions traded prior 
to March 30, 2020

• For new swaptions, the ARCC recommends market participants specify 
at time of trade an Agreed Discount Rate of:  

– The effective federal funds rates if the swaption expires on or prior to 
October 16, 2020

– SOFR if the swaption expires after October 16, 2020



1616

Regulatory Issues under Dodd-Frank Title VII

• Compliance burden and economic costs if amendments to include 
fallbacks or replace rate trigger the application of regulatory 
requirements. See ARRC Title VII Letter to U.S. regulators (July 2018)

– Loss of grandfathered status under uncleared margin and (if CFTC 
extends mandates to SOFR) clearing and trade execution?

– Triggering of swap dealer business conduct rules

– Swap trading relationship documentation, confirmations

– Real-time reporting

– Swap data reporting, portfolio reconciliation
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Regulatory Issues under Dodd-Frank Title VII

• BCBS/IOSCO Statement on Margin Implementation (March 2019):

– “Amendments to legacy derivative contracts pursued solely for the 
purpose of addressing interest rate benchmark reforms do not require 
the application of the margin requirements for the purposes of the 
BCBS/IOSCO framework, although the position may be different under 
relevant implementing laws” 
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Prudential Regulators’ Proposal to preserve Legacy 
Status under Margin Rules for Swap Amendments

• On September 17, 2019, the OCC, FDIC, FRB, FCA and FHFA issued a 
notice of proposed rulemaking that would amend the Swap Margin 
Rule to permit a covered swap entity to amend a legacy swap in order 
to replace an IBOR with an alternative reference rate or rates, without 
triggering margin requirements

– Flexible with respect to method and execution of amendment; permits 
benchmark to be replaced more than once

– Describes the type of rate that can be replaced and the accompanying 
contractual and technical changes that would be permitted

– Designed to encourage covered swap entities to resolve critical uncertainties 
before an interest rate benchmark is discontinued and markets are disrupted
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CFTC No-Action Relief to Facilitate LIBOR 
Transition

• Three divisions of the CFTC issued no-action letters in December 2019

– DSIO Letter 19-26 provides relief on swap dealer de minimis
requirements, uncleared swap margin, business conduct (but not certain 
pre-trade disclosure), confirmation, documentation and certain other 
requirements.

– DMO Letter 19-27 provides time-limited relief from the trade execution 
requirement

– DCR Letter 19-28 provides time-limited relief from the swap clearing 
requirements and related exceptions
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Expectations for 2020

• ISDA publication of amendments to the 2006 ISDA Definitions to incorporate 
adjusted RFR fallbacks in new contracts 

• ISDA protocol to enable market participants to include the amended 2006 ISDA 
Definitions with fallbacks in legacy IBOR contracts (expected in July 2020)

• In order to promote SOFR liquidity in the cleared swaps market, there will be a 
change of discounting and price alignment interest by central counterparty 
clearinghouses (CCPs) (coordinated with LCH’s transition plan and referred to as 
the “big bank”) for cleared USD interest rate swaps from Effective Federal Funds 
Rate to SOFR (October 16, 2020)

• ARCC published best practices in late May 2020 for completing the financial 
industry’s transition from LIBOR; market participants should fully cease using 
USD LIBOR in new products no later than June 30, 2021
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Practical Questions

• Conduct and relationship risk for dealers

– Disclosure of pricing methodology, material risks

– Sufficiency of simple spread adjustment to address value transfer in non-
linear and complex products? Are there any known systematic biases?

– Need for further adjustments (volatility, correlation, convexity)?

• Effect on specific products – constant-maturity swap rates, swaptions, 
caps, floors, forward rate agreements, in-arrears swaps

• Consensual close-out and rebooking in advance of 2021.  When will 
the LIBOR forward curve cease to be a robust mechanism for pricing 
early termination? 
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Practical Questions

• How will counterparties assess the trade-offs between hedge basis risk 
and transaction costs? Increased requests for scenario analysis?

• How are hedging covenants in credit agreements drafted? Flexible 
enough to permit, e.g., hedging LIBOR with SOFR OIS, or FLTR with 
SOFR OIS? 
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Amendments to BMR

• 23 June – HM Treasury announced 
that it intends to bring forward 
legislation to amend the 
Benchmarks Regulation (BMR) to 
give the FCA enhanced powers. 

• These could help manage an 
orderly wind-down of critical 
benchmarks such as LIBOR.
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Cessation and Pre-Cessation Triggers and 
Adjustment Spreads
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Monthly test data 
published

Final report on 
2020 

consultation

Business review 
letter request 
sent to DOJ

Indicative 
fallback rates

Amendments to 
2006 ISDA 
definitions

Amendments 
effective

Target Timeline for Fallback Implementation 

May 2020           May 2020             May - June 2020        June 2020           July 2020          November 2020        



2626

Cessation and Pre-Cessation Triggers
and Adjustment Spreads
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Adjustment Spreads

https://www.google.com/url?sa=i&url=https%3A%2F%2Fsmallbiztrends.com%2F2015%2F10%2Fways-to-spread-content.html&psig=AOvVaw3ilLm-mJQ_VZoDXZ0YkKPf&ust=1592996777052000&source=images&cd=vfe&ved=0CAIQjRxqFwoTCLjimsrll-oCFQAAAAAdAAAAABAE
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The new ISDA Documents

• ISDA Benchmark-Supplement

– Published on September 19, 2018

– Applies to all benchmarks (rates, indices, etc.) but on a supplemental basis

• New ISDA RFR trading conventions

– Published supplements to the ISDA 2006 definitions for USD-SOFR-Compound (no. 
56), GBP-SONIA Compound (no. 55), EUR-EuroSTR-Compound (no. 59), SGD-SORA-
Compound (no. 62) Floating Rate Options and others

– Published supplement to the ISDA 2006 definitions for revised EONIA Floating Rate 
Options (no. 60)

– These supplements include fallbacks for screen rate disruptions and fallbacks for 
cessation events (no pre-cessation triggers at this stage)
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The new ISDA Documents

• New ISDA 2020 Definitions (publication anticipated in Q4 of 2020): Modernisation and revision of 
the 2006 Definitions and consolidation with all 65 supplements; Will include inter alia: 

• The new standards for RFRs as well as cessation event triggers and consequences

• Will include updated fallbacks for existing LIBORs and EURIBOR, including cessation event triggers and 
consequences

• Calculation Agent related changes

• ISDA 2020 IBOR Fallback Protocol or Bilateral Adoption Agreements

– Amending non-cleared legacy transactions under a wide scope of master agreements (excluding German law 
master agreements)

– Publication anticipated in July 2020; the amendments to the 2006 Definitions would become effective four 
months later, in November 2020

– New trades post effective date that reference the Definitions would automatically incorporate the revised 
definitions
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The new ISDA Documents

• IBOR Supplement to the ISDA 2006 Definitions 

– Will include updated fallbacks for existing LIBORs and EURIBOR, including cessation 
event triggers and consequences

• ISDA EONIA Bilateral Amendment Agreement (relating to the replacement of EONIA in 
Floating Rate Options, CSA, etc.)

• Certain FAQ and other informative documents and videos available. For example the 
published EURIBOR FAQs by ISDA dated September 10, 2019
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Update IBOR / EURIBOR Fallbacks shown on 
EUR-EURIBOR-Reuters as an Example

• Definition of EUR-EURIBOR-Reuters (unchanged)

• EUR-EURIBOR-Reuters no index cessation fallbacks

– Alternative source to be used if no screen rate is published (administrator itself or 
alternative authorized distributor) otherwise

– Determination by Calculation Agent of a commercially reasonable alternative to 
EURIBOR recommended by administrator or supervisor or if not available based on 
own determination taking into account CCPs or futures exchanges

• EUR-EURIBOR-Reuters index cessation fallbacks

– Reference to “Fallback EuroSTR”

– Fallbacks in case of non index cessation disruptions of “EuroSTR”

– Fallbacks in case of a cessation of “Fallback EuroSTR”
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Collateral Support Adjustments

• CSAs and CSDs make reference to certain reference rates to 
determine interest on cash collateral

• ISDA published the new definition booklet „ISDA Collateral 
Agreement Interest Rate Definitions“ (new version 2.0 with SOFR 
planned) that can be used in CSAs/CSDs going forward

• The ISDA protocol will also cover most of the CSAs, CSDs and        
other credit support documents (but not the German 
Besicherungsanhänge)

• If no ISDA protocol adherence is indicated or possible, bilateral 
amendments are required to update collateral documentation, e.g. 

– ISDA EONIA Bilateral Amendment Agreement (published)

– ISDA SOFR CSA Amendment Agreement (in draft form)
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Transition under German Derivatives 
Documentation

• German law master agreements: 

– DRV: Deutscher Rahmenvertrag für Finanztermingeschäfte (uncleared OTC, 
new 2018 bilingual version available)

– CRV: Deutsche Clearing Rahmenvereinbarung (cleared OTC, new 2019 
bilingual version available)

– Deutscher Rahmenvertrag für Wertpapierdarlehen (Securities Lending)

– Deutscher Rahmenvertrag für Wertpapierpensionsgeschäfte (Repo)

• Similar documentation style

• No general protocol solution available for DRV Documentation
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Transition under German Derivatives 
Documentation

• DRV 2018 provides for a general benchmark replacement clause relating to a 
“floating interest rate, exchange rate, price or other calculation basis“ in the 
event of a disruption.

– No pre-cessation trigger

• EONIA to ESTR “no material change“ declaratory provision (for inclusion in the 
relevant master agreement) 

• Bilateral EONIA replacement agreement for DRV/Repo and SecLending Master 
Agreements 

• Work in Progress: IBOR transition agreement



Equity Derivatives in the current 
Market Environment

Anna Pinedo
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Equity Derivatives

• During recent periods, we have seen increased activity involving:

– At the market offering programs with equity forwards

– Stake building transactions

– Convertible note issuances with related antidilutive transactions, 
including call spreads or call/warrant structures

– In select cases, stock repurchase transactions



ATMs with Equity Forwards
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Issuer Equity Derivatives

• Through an equity derivatives transaction, an issuer can tailor a transaction in 
its own securities to meet individual accounting, tax, and other objectives

• There is a broad range of equity derivatives transactions, including:

– Issuer put options

– Forward share repurchases

– Accelerated share repurchases

– Collared accelerated share repurchases

• Often an issuance of securities for capital-raising purposes, such as the issuance 
of a convertible note, may be paired with a repurchase (direct or indirect) in 
order to reduce the dilutive effect of the convertible issuance
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At the Market Offering 

• An At the Market (“ATM”) Offering is an offering of securities into an 
existing trading market at publicly available bid prices, which is made 
pursuant to a registration statement filed with the US Securities and 
Exchange Commission

• An ATM is commonly referred to as “equity distribution” or “equity 
dribble out” program

• Shares are “dribbled out” to the market over a period of time at prices 
based on the market price of the securities

• Generally, these sales do not involve special selling efforts
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At the Market Offering with a Forward 

• Incorporating an equity forward into an ATM program has gained popularity; 
approximately one-third of ATMs include a forward component

• The offer of the shares pursuant to the forward will be registered with the U.S. 
Securities and Exchange Commission 

• From the perspective of the forward sale, it should qualify for the exclusion from 
the “swap“ definition available for:

– “any agreement, contract, or transaction providing for the purchase or sale of 1 or more 
securities on a contingent basis that is subject to the Securities Act of 1933 (15 U.S.C. 
77a et seq.) and the Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.), unless the 
agreement, contract, or transaction predicates the purchase or sale on the occurrence 
of a bona fide contingency that might reasonably be expected to affect or be affected 
by the creditworthiness of a party other than a party to the agreement, contract, or 
transaction” CEA 1a(47)(B)(vi)”
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At the Market Offering with a Forward 

• Terms in the FSA that depend on interest rates and stock borrow fees, 
to the extent they reflect the purchaser’s net carrying cost for its short 
position should not upset this conclusion. This is based on analogy to 
guidance in the Product Definitions re the funding leg of total return 
swaps, and on the fact that these dependencies are not severable
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At the Market Offering with a Forward  

• A FSA might also qualify for the capital-raising exclusion:

– “any agreement, contract, or transaction that is –

– (I) based on a security; and 

– (II) entered into directly or through an underwriter (as defined in section 
2(a)(11) of the Securities Act of 1933 (15 U.S.C. 77b(a)(11)) [5] by the 
issuer of such security for the purposes of raising capital, unless the 
agreement, contract, or transaction is entered into to manage a risk 
associated with capital raising,” CEA 1a(47)(B)(viii).”

• If the FSA qualifies for one of these exclusions, then it would not be a 
swap or a security-based swap
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Forward-Sales Agent Structure

Issuer

Forward Purchaser

/ 3rd Party Counterparty  

(Bank, Broker, Dealer)

Day 1 Underwriters

Establish Hedge via Short Sale of  Shares

Borrow Shares as required for Short Sale Hedge 
(may be over a period of time);  Called “The 
Hedge” In Documentation

Issuer

Forward Sales Agent

/ ATM Underwriter

Equity Market

Settlement 
Date (Issuer 

can settle
early)

Forward Contract  (no 
delivery, no  payment)

Close out share borrow

Share settle
Pre-Set price

Payment

Settlement can be:
1. Physical – delivery at pre-set price
2. Cash – pre-set price vs. market price
3. Net share – like cash settlement but payment in shares

Risks:
1. Borrow shares / delta one hedge inability to maintain till maturity 
2. Counterparty risk if issuer goes bankrupt
3. No dynamic hedging

Forward Purchaser

/ 3rd Party Counterparty  

(Bank, Broker, Dealer)

Forward Purchaser

/ 3rd Party Counterparty  

(Bank, Broker, Dealer)

Equity Market
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Forward – Forward Purchaser Structure

Issuer

Forward Purchaser

/ Counterparty  

(Affiliate Bank)

Equity MarketDay 1 Underwriters
Sale of  
Shares

Borrow (may be over a period of time);  
Called “The Hedge” In Documentation

Issuer

Forward Purchaser

/ Counterparty  

(Affiliate Bank)
Equity Market

Settlement 
Date (Issuer 
can settle
early)

Forward Contract  
(no delivery, no  

payment)

Close out borrowing

Share settle
Pre-Set price

Payment

Settlement can be:
1. Physical – delivery at pre-set price
2. Cash – pre-set price vs. market price
3. Net share – like cash settlement but payment in shares

Risks:
1. Borrow shares / delta one hedge inability to maintain till maturity 
2. Counterparty risk if issuer goes bankrupt
3. No dynamic hedging



Stake Building Transactions
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Stake-Building Transactions

• When considering an acquisition target some potential acquirors endeavor to 
build stake in the target without triggering the filing requirements under the 
U.S. Hart-Scott-Rodino Act (HSR Act)

• Combining outright share purchases with forwards, options and collars has 
been one technique for achieving this objective

• Acquiror has dual objectives:

– Keep holdings below percentages that would trigger reporting under U.S. securities 
law, especially 5% threshold under Section 13 of the 1934 Act

– Keep aggregate purchase price below filing threshold under HSR Act, which is 
currently $80.8 million (this amount increases annually)

• One example is to use a call spread with a zero lower strike to create a synthetic 
forward position in the target shares
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Stake-Building Transactions 

• Acquiror might first make outright purchases up to the $94 million threshold 
(assuming this is below the 5% Section 13 level)

• Then acquiror could execute a derivative giving it synthetic forward exposure 
to additional shares, but also keeping the combined percentage of shares 
owned outright and shares that can be acquired under the derivative below 
5% Section 13 level

• In addition, so as not to breach the HSR threshold derivative documentation 
will include an HSR specific provision that prohibits the acquiror from electing 
physical settlement unless HSR filing requirements as satisfied

– Otherwise, acquiror must cash settle which would not count against the HSR 
threshold
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Stake-Building Transactions 

• Applicability of HSR Act has a jurisdictional basis

– HSR will apply if the target entity has sufficient sales or revenue into the US

– It does not matter where the target’s equity shares are traded

• There are other exemptions from required reporting under HSR Act:

– Acquisition of less than a controlling interest in a non-US issuer is generally not 
reportable

– Acquisition of less than 50% of a unincorporated entity (e.g., partnership, LLP, LLC) is 
generally not reportable

– “Investment only” exemption for (a) purely passive investments that (b) result in 
holding less than 10% voting securities

• Determination of HSR Act applicability requires careful and thorough factual 
analysis
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Section 13 and Section 16

• Large transactions (exceeding 5%, 10% and greater) will require analysis of

– possible application of Section 13 of the 1934 Act to 5% stakes

– possible application of Section 16 of the 1934 Act to 10% stakes, and

– possible deemed affiliate status

• 5% holders need to file a Schedule 13D or 13G (short form disclosure schedule for 
certain institutional and passive investors)

• 10% holders need to file Section 16 reports and are subject to short-swing profits for 
purchases and sales occurring within six months of each other (certain exemptions 
from Section 16 are available for categories of institutional investors)

– Foreign private issuers are exempt

• Note that the inability to rely on the HSR Act exemption alone would not preclude a 
5% holder from filing a Schedule 13G. Determination based on facts and 
circumstances.
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What is Insider Trading?

• Buying or selling publicly traded equity or debt securities while aware 
of material nonpublic information acquired through a relationship of 
trust or confidence with scienter (e.g., knowledge of wrongdoing), 
personal benefit (monetary or intangible)
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What is Material Nonpublic Information?

• The test for materiality:

“A substantial likelihood that the information would be 
considered significant to a reasonable investor in making an 
investment decision regarding the purchase or sale of a 
company’s securities.”

• In an SEC enforcement case, criminal proceeding or private litigation, the 
materiality of information is always judged with 20/20 hindsight

• Nonpublic information is information that:

– has not previously been broadly disseminated to the general public; and

– is not otherwise available to the general public



Convertible Debt
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Convertible Debt – Market Overview
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Convertible Debt – Benefits & Considerations

• What are the benefits to an issuer of offering and selling a convert?

– Tax-deductible interest expense decreases the issuer’s after-tax cost of capital

– Ability to issue common stock at a premium to current market (conversion settled in stock)

– Option to minimize share dilution via net share settlement feature (cash or stock settlement)

– Flexible call structures can reflect the issuer’s view on its own stock

– No financial covenants

– Appeals to a broad investor base

• Considerations

– Treated as debt on the issuer’s balance sheet

– Periodic cash coupon payments (conversion settlement in stock only)

– Periodic non-cash interest expense (conversion settlement in cash or stock)

– No “equity credit” given by rating agencies

– Share dilution, if converted (FAS-128) or treasury stock method (with cash settled instruments)

– Obligation to repay principal, if not converted

– No increase in the public share float prior to conversion (“plain vanilla”)
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Settlement Considerations for Convertible 
Debt

• Convertible bonds can be settled in a number of different ways:
– “Physical settlement”: Issuer delivers shares upon conversion
– “Net Share Settlement”: Issuer pays part in cash and delivers shares for the in-the-money amount of the 

conversion option
– “Cash or stock in any combination”: Issuer pays cash or delivers stock in any combination at its discretion
– “Cash settlement”: Issuer pays cash equal to conversion value in all scenarios
– Settlement method generally does not impact convertible pricing

Current US GAAP Accounting Treatment Impact

Settlement Method Balance Sheet Interest Expense EPS Dilution

Physical (Stock) Settlement Debt Convertible Coupon If-Converted Method

Net Share Settlement Debt Plus Option Straight Debt Cost Treasury Stock Method

Cash or Stock in Any 
Combination

Debt Plus Option Straight Debt Cost If-Converted Method

Cash Settlement (1) Debt Plus Option Straight Debt Cost MTM of 
Option Value (1)

None from Convertible Treasury Stock 
Method from Warrant Strike (1)

Note  1.  Typically combined with cash settled bond hedge to offset mark to market impact and separately sold net share settled high strike warrant.
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Settlement Considerations for Convertible 
Debt

Open Market Prepaid/Accelerated Share Repurchase Tender Offer 

Advantages • Continued stock support
• “At-market” repurchase
• Maximum Flexibility
• Lowest cost
• Can be executed in a 10b5-1 program or 

opportunistically 

• Optional upfront share count reduction
• “At-market” repurchase
• Potential tax efficiencies 
• Strong signal
• Economic Protection/discount available 

• Speed of repurchase completion near current valuation
• Strongest signal 
• Liquidity event for investors
• Rapid share count reduction 

Disadvantages • Limited by daily volume
• Exposed to market price over time
• Share count reduction over time
• Weaker signal 
• No guarantee of completion 

• Exposed to market price over time
• Fully funded upfront
• Commits Issuer to complete repurchases 

• Requires premium to current price
• Investors determine success of tender
• Higher transaction costs
• No ongoing stick support

Mechanics • Issuer purchases shares in the open market
over time

• Can buy back stock during blackout period via 
10b5-1

• Bank sells the block to Issuer upfront
• Bank repurchases stock in the open market over time
• True up payment and/or additional shares delivered 

at completion of cover period 

• Issuer specifies a number of shares to be repurchased
within a defined price or at specific fixed price

• Shareholders decide whether they would like to 
participate in the offer

• Tender offer open for a minimum of 20 days 

Documentation • Short form appointment letter
• No public documentation 

• Master confirmation
• No public documentation

• Schedule tender offer filed with SEC

Application • Desire to maintain flexibility including ability to stop • Minimum value of shares Issuer desires to purchase • Repurchase large block of stock in a short period of time

Evolutionary

Low Execution Risk

Transformational

High Execution Risk
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Basic Happy Meal

Issuer is an Exchange Act filer

*Convert sold in a private placement. 
Convert has at least 10% premium (to qualify 
as a “different security”)

QIBs sell issuer stock to Dealer because QIBs 
are selling short to hedge the embedded call 
option that QIBs have purchased indirectly by 
purchasing the 144A convert
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Convertible Note Hedge plus Warrant (Call 
Spread) Overview 

• What is it? 

– A distinct transaction that serves to increase the conversion premium synthetically on a convertible 
transaction 

• How does it work? 

– A call spread is the purchase of a call option struck at the conversion price of the convertible security 
(lower strike price) and the simultaneous sale of a warrant (call option) struck at a higher exercise price 
(upper strike price) 

– The number of shares underlying both options is the same amount of shares that underlay the 
convertible security 

– This transaction enables the company to eliminate EPS dilution economically resulting from the 
conversion of the convertible up to the upper strike price 

• What is the economic cost? 

– The company pays for the call options and receives payment from the sale of the warrants 

• The difference between the purchase of the calls and the sale of the warrants is the net cost of 
the call spread to the company
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Convertible Note Hedge plus Warrant (Call 
Spread) Overview 

– This net cost is treated as a reduction to shareholder equity 

– However, the issuer is generally able to deduct the full amount of the 
purchase price of the call option for tax purposes 

– The call spread is worth zero at maturity if the common stock does not 
trade above the conversion price of the bond 

• GAAP diluted share count 

– For GAAP purposes, the diluted share count is determined without 
consideration to the derivative transaction
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Convertible Bond Call Spread



Repurchase Transactions
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What is an ASR?

• An accelerated share repurchase, or ASR, is a structured, privately 
negotiated transaction, usually documented as a “forward” contract, in 
which a dealer agrees to sell a pre-defined amount of stock to a 
company at a price per share that is based on the VWAP during the 
relevant period

• A dealer acts as the “seller” of company shares in an ASR, and the 
company acts as the “purchaser” in buying back its own shares

• Numerous dealers have engaged in ASRs with their corporate clients

• Although ASRs are now commoditized to a significant extent, they do 
entail legal considerations that require review by counsel
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ASR – During Trade

• Over life of trade dealer covers short by purchasing shares of the issuer in 
the open market 

• Purchase period will have a fixed starting and ending point, though dealer 
will have right, upon notice to issuer, to cut short the purchase period 

• An average price (A) will be determined for the purchase period 

– Typically will be based on 10b-18 VWAP for every trading day during the 
purchase period, minus an agreed discount or price adjustment 
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ASR – At Maturity

• If average price (A) is below the initial price (B), then the dealer will owe 
the final settlement to the issuer: 

– In general, ASRs will provide that the dealer will make physical settlement by 
delivering extra shares to the issuer: 

– The number of extra shares will equal: 
• The amount the issuer paid at trade inception divided by A minus the number of shares the 

dealer sold to the issuer at trade inception 

• If the average price (A) is above the initial price (B), issuer will owe the final 
settlement to the dealer 

– The issuer will have the election to make settlement either in cash or by 
delivery of additional shares 

– However, when settlement is due from the issuer, more complex settlement 
mechanisms are triggered to address various securities law issues raised by 
the prospect of an issuer issuing shares
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Collared ASR

• In many respects similar to basic ASR: 

– Issuer executes an accelerated share repurchase program to repurchase 
shares at a discount to the average 10b-18 VWAP over the term 

– Issuer spends a fixed dollar amount to repurchase stock 

• Total number of shares repurchased equals: 

– Upfront payment divided by [Average Daily 10b-18 VWAP-discount], 
subject to a minimum and maximum number of shares 

– Total repurchase cost fixed upfront 

– Shares repurchased at a discount to average daily 10b-18 VWAP 

• However, collar protects issuer if the stock price appreciates and allows 
issuer to participate in price depreciation up to the minimum 
repurchase price
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Collared Forward Share Repurchase

• Issuer pays a fixed aggregate purchase price 

• Dealer delivers a variable number of shares determined on a per-share 
purchase price equal to the average price which is subject to a collar 

– Cap on average price equals strike price of a call option purchased by the 
issuer on its own stock 

– Floor on average price represents strike price of a put option purchased 
by the dealer on the stock 

• Permits issuer to retire the minimum number of shares at inception of 
trade (boosts EPS) 

• Lets issuer repurchase shares at average price over term minimizing 
volatility
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Collared Forward – At Inception
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Collared Forward Share Repurchase 

• Parties agree on aggregate price, floor on per-share price and cap on per-share 
price 

• Issuer pays aggregate price 

• Dealer establishes initial hedge for collar by buying shares over a period of days 

• After initial hedge period, dealer delivers minimum number of shares (divide cap 
price per share into aggregate purchase price) 

• At maturity, total number of shares to be purchased is determined by dividing 
average price over term of trade into aggregate price 

• If total number of shares is greater than the minimum number delivered initially, 
dealer delivers additional shares (but never more than the maximum)
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Section 5

• Dealer’s initial sale of shares to the issuer not subject to registration

• Dealer’s delivery of stock in stock settlement not subject to registration 

• If ASR allows issuer to deliver shares at maturity to dealer – the shares will be 
“restricted securities” in the dealer’s hands 

– Need resale provisions 

• Attribution issues: 

– Can dealer’s market purchases be attributed back to the issuer and require that the 
dealer’s short covering be subject to Section 5 registration requirements? 

– Can dealer’s hedging be attributed to the issuer? 

– Addressed by de-linking transactions so that the issuer doesn’t share in dealer’s 
losses or benefit from dealer’s gains from hedging
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Section 9 and Section 10 of the Exchange Act

• Section 9(a)(2) – cannot effect any transaction or series of transactions in any 
security that creates actual or apparent active trading in that security, or raises or 
depresses its price, for the purpose of inducing the purchase or sale of 
the security 

• Section 10(b) – cannot employ any manipulative or deceptive device or 
contrivance in connection with the purchase or sale of a security 

• Rule 10b-5 – cannot employ any device, scheme or artifice to defraud, make any 
untrue statement of a material fact or omit to state a material fact necessary in 
order to make the statements made not misleading, or engage in any act, 
practice or course of business which operates or would operate as a fraud or 
deceit upon any person in connection with the purchase or sale of any security
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10b-18 Safe Harbor

• 10b-18 provides a non-exclusive safe harbor from liability under 
Section 9(a)(2) and 10(b) and Rule 10b-5 

• Though 10b-18 does not directly apply to derivative transactions, most 
market participants nonetheless rely on 10b-18 by analogy 

• SEC Division of Market Regulation: Answers to Frequently Asked 
Questions Concerning Rule 10b-18 (as modified, November 17, 2004) 

– Question 13: is the Rule 10b-18 safe harbor available for an issuer and 
the broker-dealer who engage in an accelerated share repurchase plan or 
use a forward contract to repurchase the issuer’s stock?
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10b-18 Safe Harbor 

– Answer: Accelerated share repurchase plans and forward contracts are 
private (off-market) transactions. Therefore, they are not eligible for the 
Rule 10b-18 safe harbor, which applies only to open market purchases. 
Moreover, the Rule 10b-18 safe harbor also is not available for the 
broker’s covering transactions, as these transactions are not agency or 
riskless principal trades effected on behalf of the issuer. 

• The conditions of 10b-18 include: 

– A single broker or dealer making purchases/sales on a single day 

– Trading window 

– Price restrictions 

– Volume thresholds
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Rule 10b5-1

• 10b5-1 establishes an affirmative defense to claims that a person has made a 
purchase or sale on the basis of material nonpublic information 

• An issuer also may rely on 10b5-1 for itself 

– Issuer should represent that it is not in possession of material nonpublic information 
when entering into the ASR/Collared ASR 

– ASR/Collared ASR will not permit the issuer to influence the bank’s purchases or to 
share material nonpublic information with the dealer 

– Issuer will not be able to change terms, except when it can represent that it is not in 
possession of material non-public information (“MNPI”) 

– Program may establish black-outs (most arrangements then extend the term of the 
ASR/Collared ASR for each black-out day) 

• If a transaction gives an issuer any option (such as whether to make cash or 
physical settlement), the issuer may be required to repeat its representation that it 
does not possess MNPI if it makes such election



EMIR Update

Chris Arnold, Ed Parker, Patrick Scholl
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EMIR Update

• EMIR Refit (Reg (EU) 2019/834) and EMIR 2.2 (Reg (EU) 2019/2099)

• Recent developments (I/II)

– June 2020: Decision of ESMA, in view of the effects of the ongoing COVID-19 pandemic on stakeholders and market 
participants, to extend the response date for the consultation on the technical standards on reporting, data quality, 
data access and registration of Trade Repositories under EMIR REFIT to 3 July 2020.

– June 2020: ESMA published Final Report on FRANDT Commercial Terms for Clearing Services (2 June 2020 | ESMA70-
151-3107)

– June 2020: ESMA published three draft Delegated Acts on (i) compliance of non-EU clearing houses, (ii) determining 
the systemic risk of non-EU clearing houses (tiering criteria) and (iii) fees to be charged to non-EU clearing houses for 
consultation (Ref. Ares(2020)3026676 - 11/06/2020, Ref. Ares(2020)3125960 - 16/06/2020 and Ref. 
Ares(2020)3026705 - 11/06/2020) 

– May 2020: ESMA published updates to EMIR Q&A (28 May 2020| ESMA70-1861941480-52) – see following slides re 
EMIR Refit and changes to the reporting regime for NFC-

– May 2020: Joint RTS of ESAs on Amendments to the Bilateral Margin Requirements under EMIR in Response to the 
COVID-19 Outbreak (Introduction of Initial Margin Phase 5 and 6 and their delay, delay of in scope Single Stock 
Options, etc.)
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EMIR Update

• Recent developments (II/II)

– December 2019: Commission implementing decision (EU) 2019/2211 amending Implementing Decision (EU) 
2018/2031 determining, for a limited period of time, that the regulatory framework applicable to central 
counterparties in the United Kingdom of Great Britain and Northern Ireland is equivalent, in accordance with 
Regulation (EU) No 648/2012

– December 2019: Commission delegated regulation (EU) 2020/448 amending delegated regulation (EU) 2016/2251 as 
regards the specification of the treatment of OTC derivatives in connection with certain simple, transparent and 
standardised securitisations for hedging purposes

– December 2019: Commission delegated regulation (EU) 2020/447 supplementing Regulation (EU) No 648/2012 with 
regard to regulatory technical standards on the specification of criteria for establishing the arrangements to 
adequately mitigate counterparty credit risk associated with covered bonds and securitisations, and amending 
delegated regulations (EU) 2015/2205 and (EU) 2016/1178
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EMIR Refit – New Reporting Regime for NFC-

• Changes in the reporting regime - Art. 9 para. 1a EMIR

• Since 18 June 2020, NFC- are generally no longer required to report their OTC derivative 
contracts

• But: Their financial counterparties (FC) shall be solely responsible, and legally liable, for 
reporting on behalf of both counterparties

• ”Financial counterparties shall be solely responsible, and legally liable, for reporting on behalf of both counterparties, the 
details of OTC derivative contracts concluded with a non-financial counterparty that does not meet the conditions referred to 
in the second subparagraph of Article 10(1) [“NFC-”], as well as for ensuring the correctness of the details reported. 

To ensure that the financial counterparty has all the data it needs to fulfil the reporting obligation, the non-financial 
counterparty shall provide the financial counterparty with the details of the OTC derivative contracts concluded between them, 
which the financial counterparty cannot be reasonably expected to possess. The non- financial counterparty shall be 
responsible for ensuring that those details are correct. 

Notwithstanding the first subparagraph, non-financial counterparties who have already invested in a reporting system may 
decide to report the details of their OTC derivative contracts with financial counterparties to a trade repository. In that case, the 
non-financial counterparties shall inform the financial counterparties [… and] shall be responsible, and legally liable, for 
reporting those details and for ensuring their correctness.” 
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Update on EMIR: Recent Reporting Changes

• For trades entered into from 18 June 2020 (1 year anniversary of EMIR REFIT):

– AIFMs responsible for reporting OTC derivatives of their EU AIFs

• AIF still responsible for ETD trades

• AIF may delegate reporting but remains responsible

– FCs responsible for reporting OTC derivatives for NFC- (including NFC- SPVs)

• NFC- still responsible for OTC trades with non-EU FCs and ETD trades

• ESMA Q&A TR Question 54 (updated 28 May) addresses relationship between FC and NFC-

• ESMA March 2020 Consultation (response deadline extended to 3 July 2020)

– Draft RTS/ITS on: Reporting, data quality, data access and registration of TRs
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Update on EMIR: Recent Reporting Changes

• For trades entered into from 18 June 2020 (1 year anniversary of EMIR REFIT):

– AIFMs responsible for reporting OTC derivatives of their EU AIFs

• AIF still responsible for ETD trades

• AIF may delegate reporting but remains responsible

– FCs responsible for reporting OTC derivatives for NFC- (including NFC- SPVs)

• NFC- still responsible for OTC trades with non-EU FCs and ETD trades

• ESMA Q&A TR Question 54 (updated 28 May) addresses relationship between FC and NFC-

• ESMA March 2020 Consultation (response deadline extended to 3 July 2020)

– Draft RTS/ITS on: Reporting, data quality, data access and registration of TRs
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EMIR Refit – New Reporting Regime for NFC-

• Consequences of the new reporting regime:

– Need for change of the existing delegation agreements as there cannot be a delegation any 
longer.

– In order to comply with the own obligation to report details of OTC derivative transactions on 
behalf of both counterparties, FCs may also want to establish detailed rules which information 
needs to be provided to them by NFC- and the consequences of any failure to do so.

– Guidance on which of the reportable details specified in the Annex to the Regulation (EU) 
2017/104 should be provided by the NFC- given in new ESMA EMIR Q&A, TR Answer 54 (28 May 
2020 | ESMA70-1861941480-52):

 (i. Field 1.2 Reporting counterparty ID, ii. Field 1.6 Corporate sector of the counterparty, iii. Field 1.7 Nature of the 
counterparty, iv. Field 1.8 Broker ID (if unknown by FC), v. Field 1.10 Clearing Member (if unknown by FC), vi. Field 1.11 Type of 
ID of the beneficiary (if beneficiary is different from the NFC-), vii. Field 1.12 Beneficiary ID (if beneficiary is different from the 
NFC-), viii. Field 1.13 Trading capacity, ix. Field 1.15 Directly linked to commercial activity or treasury financing, x. Field 1.16 
Clearing threshold.

– Clients (also NFC-) report about significant paperwork in view of the benefits for NFC-.
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EMIR Refit – Documentation

• Master Regulatory Reporting Agreement (“MRRA”) published by joint 
associations in December 2019 to facilitate both EMIR and SFTR
reporting

• In Germany: 

– New EMIR Addendum has been published in 2019

– New drafting guidelines for a reporting arrangement between FC and 
NFC- has been developed to replace existing delegation reporting 
agreements
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Update on EMIR: Other Developments

• Three draft EMIR 2.2 Delegated Regulation consultations (deadline 9 July):

– Fees charged by ESMA to third-country CCPs

– Identifying systemically important third-country CCPs 

– Comparable compliance assessment of third-country CCPs 

• Joint ISDA/EBF/FIA letter on intragroup clearing exemption (due to expire on 
December 2020) requesting:

– Adoption of equivalence decisions for all jurisdictions with clearing mandate

– 3 year extension for intragroup transactions with non-EU affiliates in  jurisdictions 
where no equivalence decision



Initial Margin
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Changes afoot as a Result of Lobbying Efforts
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EU Draft RTS
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1. Threshold Issue
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The Threshold Issue: Dividing Across the 
Group
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Dividing the Threshold

Key Issues:

• Strategy and tensions for 
dividing IM Threshold in 

Counterparty Group

• Strategy for documenting IM 
Pairings which may never 
breach the IM Threshold 
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2. Phases 5 and 6
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3. Physically settled FX Forwards & Swaps
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4. Single-Stock Equity Options and Index 
Options
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5. Intragroup Transactions



9494

When will it take Effect?
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UMR Revision in US & Switzerland

The final rule from the
the US Prudential Regulator for margin and capital 
requirements for covered swap entities has been 

effective since 11 May 2020:  this rule exempts inter-
affiliate swaps from initial margin requirements and 

establishes the new Phase 6. 

Swiss margin regulators published rule amendments 
which started 1 January 2020 for Phase 6 in line with 

EU draft RTS and equity derogation amendments. 
FINMA will be extending the transitional provision for 

equity options under their regulations. Duty to 
exchange collateral applies from 4 January 2021 for 

non-centrally cleared OTC derivatives transactions that 
are options on individual equities, index options or 

similar equity derivatives such as derivatives on 
baskets of equities
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The Documentation Challenge
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The Documentation Challenge
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The Documentation Challenge
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The Documentation Challenge



Client Clearing and FRANDT
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FRANDT under EMIR Refit and Impact on 
Client Clearing Agreements

• The importance of client clearing agreements for OTC derivatives

• Different contractual perspectives of clearing brokers (direct / indirect) and clients (direct / 
indirect) compared to pure uncleared OTC trading

– Clearing brokers provide a “service” and need to achieve a risk-less-principal position (including 
from a CRR perspective) 

– Clients need (stable) clearing access at reasonable risks/costs

• Type of agreements used in the market, complexity of structures and terms:

– ISDA based documentation / FIA futures and options based documentation / German clearing 
master agreement and indirect clearing arrangements

– Less standardisation compared to uncleared OTC master agreement in relation to additional 
(protective) terms used by clearing brokers; clearing broker agreements deviation substantially 
from each other

– Negotiations are therefore often complex and long
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FRANDT under EMIR Refit and Impact on 
Client Clearing Agreements

• FRANDT (Article 4 (3a)): Requirements for clearing brokers (direct / indirect ) to offer 
clearing services under commercial terms that are considered fair, reasonable, non-
discriminatory and transparent

• Regulatory purpose of FRANDT:

– Clients (direct / indirect) rely on the availability of clearing access due to their clearing obligation 
under EMIR

– Increase and facilitate access to clearing

– But: clearing brokers need to be allowed to run commercially viable and risk prudent businesses

– A “careful calibration“ is therefore needed

• Applies to all clients even sophisticated clients (no tiering of clearing clients)

• Final Report of ESMA published of 2 June 2020 providing for the details of FRANDT
implementation by way of a Level 2 implementation 
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FRANDT under EMIR Refit and Impact on 
Client Clearing Agreements

• Main aspects of the FRANDT RTS:

– Transparency through disclosures in line with existing regulations under EMIR, Del Reg 2017/589 
and 149/2013 on indirect clearing (description of onboarding process and key commercial terms, 
but not the client clearing agreements as such)

– Standardised onboarding framework, including a standardised negotiation process:

• (Standardised) Request for Proposal provided by Client (RFP)

• (Standardised) Proposal for the Provision of Clearing Services by Clearing Broker: includes inter alia scope of service, fees, collateral and
key contractual terms which must show deviations from a market standard clearing (master) agreement). Proposal must be valid and
binding for three months.

• Agreed Term: must be presented in a clear and easily understandable manner. Need to include information comparing the Agreed Terms 
with the Proposal 

– (Standardised) fee presentation
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FRANDT under EMIR Refit and Impact on 
Client Clearing Agreements

• Main aspects of the FRANDT RTS (con‘t):

– Non-discriminatory risk assessment

– (Mandatory) regulation of the terms of the client clearing agreement: 

• List of contracts 

• Reference to a market standard agreement + annex with amendments/elections/additional terms (justified by credit risk, regulatory 
requirements, market practices or other business requirements) … additional material contract terms shall be reasonable and relevant.

• Avoid overlapping and contradictory terms (e.g. by including CCP clearing conditions) 

• No ordinary termination shorter than 6 months unless such shorter period is reasonable and justified

• Material amendments to contract shall be communicated (where possible) with a sufficient notice in advance + justification for the 
change shall be provided

• Unilateral amendment rights with material impact might be challenged as non FRANDT compliant

• In addition, the Final Report discussed the FRANDT requirements on one-sided close-out provisions (no clearing broker EODs) as well as 
one-sided optionality in accepting orders (give certainty)
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FRANDT under EMIR Refit and Impact on 
Client Clearing Agreements

• Other (open) questions: 

– Scope of FRANDT (all clearing services in the EU through a recognised or authorised CCP, not ETD, 
but voluntary clearing?)

– Non compliance and civil law effects

– Legacy contracts prior to the entering into force of the RTS: formal requirements might need to be 
phased and only apply to new contracts but FRANDT applies as such also to existing contracts!



Coronavirus Crisis I: Impacts on 
Derivatives / Crisis II: Preparation 
for Defaults under Master 
Agreements and Credit 
Derivatives

Chris Arnold, Ed Parker, Patrick Scholl
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COVID-19: Issues for OTC Derivatives

• Force Majeure / frustration

• Unscheduled holidays and Market Closures

• Emergency insolvency legislation

• Payment moratoria

• Regulatory Margining – procyclical and other effects

• Electronic signatures
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COVID-19: Credit Derivatives 

• The “$2.6 billion big short” – was it fair value?

• 12 CDS Credit Events globally since 1 March 2020:

– 9 US Corporates (retailers, oil companies, communications)

– 3 EM Sovereigns (Argentina; Ecuador; Lebanon)

– Zero European Credit Events

• Fewer Credit Events than expected (?) but historically low recoveries

– Auction Final Price average 22.9% in 2020 (versus 43.2% since 2005)
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COVID-19: Credit Derivatives 

• Likelihood of more Credit Events but emerging indications that level 
could be reduced by factors including:

– Introduction of provisions prohibiting “Narrowly Tailored Credit Events”

– Relaxation of insolvency rules

– Novel resolution measures

– Pressure on creditors to forbear on enforcement

– Subordination of creditors due to collateral arrangements that may fall 
outside scope of definitions

– Lack of ‘Publicly Available Information’ on government bail-outs
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Close-Out Preparation under ISDA
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Close-Out Preparation under ISDA



113113

113

Event of Default Notice

Legal dept.
approves notice

Paralegals
deliver notice

EVENT OF DEFAULT NOTICE

24 June 2020
Cadiz SA

Attention:  Documentation Manager
Fax:

Re: Notice designating an Early Termination Date

Dear Sirs:

Reference is made to the 1992 ISDA Master Agreement (Multicurrency-Cross Border), dated as of 28 January
2007, between Fortis and Cadiz SA (the "Counterparty") (as amended, supplemented or modified, 
and including all schedules, annexes and exhibits thereto, and all confirmations exchanged pursuant to 
Transactions entered into in connection therewith, the "Master Agreement").  Capitalized terms used but not 
defined herein shall have the meanings ascribed to them in the Master Agreement.

Fortis hereby gives notice that an Event of Default with respect to the Counterparty under Section 5(a)(vii) of 
the Master Agreement has occurred as a result of the bankruptcy filing of  the Counterparty.

Accordingly, pursuant to Section 6(a) of the Master Agreement, Fortis hereby designates the date hereof as
the Early Termination Date in respect of 
all outstanding Transactions under the Master Agreement.

The consequence of the designation of an Early Termination Date is that:
(a)  no further payments or deliveries under Section 2(a)(i) or 2(e) of the Master Agreement will be required to be    made in respect of the Transactions under the Master 

Agreement; and
(b)  the amount, if any, payable in respect of the Early Termination Date shall be determined pursuant to Section 6(e) of the Master Agreement or as otherwise specified in the 

Master Agreement.

In accordance with Section 12(a) of the Master Agreement and Part 4(a) of the Schedule to the Master Agreement,
this notice is being delivered during normal business hours and will be deemed effective on the date of delivery.

Yours faithfully,
Fortis

By:  
Name: 
Title:   
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Weaknesses in the Close-Out Mechanism
Pitfalls for the Unwary

• The fact that a party’s office building is closed e.g. because of a pandemic/ 
lockdown, does not necessarily mean that listed methods of giving notice 
cannot be used

• Where this is specified it must be delivered to the correct floor of the 
building 

• A notice sent by fax will be effectively given only if it is received by a 
responsible employee of the recipient in legible form
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COVID-19: Default Management under
DRV/CRV

• DRV/CRV (based on new 2018 and 2019 version)

– Termination for material cause, in particular 

• Non payment for 3 working days

• Non delivery of VM or IM collateral within one banking day

• Other individually agreed termination events

– Automatic termination in case of an event of insolvency 

– Termination notices can be delivered in written form 



Brexit Preparations

Chris Arnold, Ed Parker, Patrick Scholl
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Flashback I: What we said to You in 2016 in 
Frankfurt - Brexit Options 

UK

EEA (Norway)

Access to 
Single Market

All regulations 
would apply

Bilateral 
agreement 

(Switzerland)

Limited access 
to Single 
Market

Ability to 
negotiate 

regulations

Customs 
Union (Turkey)

Limited access 
to Single 
Market

Special 
arrangements

Free Trade 
Agreement 
(Canada)

Limited access 
to Single 
Market

All negotiated

World Trade 
Organisation 

(default)

No access to 
Single Market

Depends on 
UK’s 

commitments
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Flashback II: What we said to You in 2018 in 
Frankfurt - Road to Brexit
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Flashback III: What we said to You in 2019 in 
Frankfurt - Further English Law Issues

• No Deal Amendments to ISDA 
Documentation:

• Confidentiality Waiver

• ISDA EMIR PDD Protocol

• Margin Documentation

• Contractual Recognition of Bail-in and 
Resolution Stays

• MiFIR Portfolio Compression

• Governing Law & Choice of Law issues
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UK Perspective – Brexit

End of 
Transition 

Period
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Challenges for ISDA Master Agreements 

• Breach of representation and/or agreement?

• Additional termination rights? 

• Impact on governing law? 

• Will Rome I and II apply? 
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Alternative ISDA Agreements: Have they gained 
Traction? Why has Brexit complicated IM?

“Should we amend 
the governing law 
clause of our ISDA 

Master 
Agreement...?”
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Third-Country Regimes – Prescient UK Views

Is it necessary to introduce a 
third-country regime in MiFID 
based on the
principle of exemptive relief 
for equivalent jurisdictions? 

• “…potential to undermine both the principle of open markets and the 
ability of EU firms to do international business”

• “make the EU markets less open than they currently are”
• “likely to involve very significant time and effort as regulatory 

systems are compared”
• “This task will be made much harder if the standard being assessed is 

‘strict equivalence’”
• “we do not believe that the introduction of a mechanism for 

exemptive relief should be used as a tool to demand reciprocity from 
other jurisdictions. It would be a poor outcome if EU firms were to lose 
existing access to any third-country jurisdictions.“
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EU Perspective: For Example Germany

• Brexit Transition Act (Brexit-Übergangsgesetz) of 27 March 2019 (came into
force on 1 February 2020)

 Clarifies that German national laws which are linked to the status as a Member State
are also applicable to the UK during the transitional period

• If 31 December 2020 remains as the end of the transition period and the
negotiating parties are unable to reach a further, more comprehensive
agreement by that date, the withdrawal agreement and the arrangements
thereunder will only cover specific areas. Many points concerning the financial
markets would remain unresolved.

• Consequences for cross-border transactions? Passporting rules?

– Same as for the threatening hard-Brexit scenarios before?

– Further action of the German legislator necessary?
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EU Perspective: For Example Germany

• Passed German law for the event of a no-deal Brexit (on 25 March 2019)

– Article 53b para. 12 of the German Banking Act (KWG) was implemented by the
Brexit Tax Accompanying Act (Brexit-Steuerbegleitgesetz)

– According to such provision, the German Federal Financial Supervisory Authority
(BaFin) may determine (by way of administrative decision (Verwaltungsakt) or
general decree (Allgemeinverfügung) that the regulations for the European passport
shall apply in full or in part to businesses based in the UK from the time of the
unregulated / “no-deal” Brexit

– The purpose of the regime was to ensure the regulatory permissibility of the
fulfilment of existing contractual obligations for a transitional period to the extent
necessary to avoid disadvantages for the functioning or stability of the financial
markets
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EU Perspective: For Example Germany

• Passed German law for the event of a no-deal Brexit (on 25 March 2019) (con’t)

– However, link to existing business required: Continued applicability of the
passporting regime only if respective UK companies conduct banking business or
provide financial services which are closely related to contracts already existing at
the time of the unregulated / “no-deal” Brexit

– But: Since 31 January 2020 a “no-deal Brexit” is no longer possible as the UK and
the EU entered into the withdrawal agreemen

–  Amendment necessary to cover “insufficient deal Brexit” for financial markets?
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