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Panel Discussion:

Investment in Latin America Countries
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Latest Developments Impacting
China Outbound Investment
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Introduction: China FDI in Latin America B+ h ok
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e Chinese FDI in Latin America has increased in
recent years

e From oil & gas, mineral extraction and
agriculture, to infrastructure development and
manufacturing

e Latin America represents an interesting market
e Political estability
 Endemic need for infrastructure
e Abundance of natural resources

 Growth of urban population and increased market
demands

e Legal estability
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Introduction: Legal Systems of Latin America Bk 4R
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e Most Latin American States are Civil Law systems

e Napoleonic Civil Law tradition, with influence of Spanish /
Portuguese law

e Relevance of French law in civil and administrative matters
e Main features:

* Written constitution

e Codified systems

e Primarily legislative: limited role of case-law

e Influence of legal scholars

e Specific courts for different fields of law (habitually including a
specific Administrative Law Jurisdiction —not in Brazil)
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Legal Systems of Latin America: Contract Law B L h ok
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e Contract law mainly contained in the Civil Codes
e Influence of the Civil Code of France (Napoleon)
 Through the civil codes of Spain, Portugal, Chile and Argentina
 Main contracting principles
* Freedom to contract
e Pacta sunt servanda (sanctity of contracts)
e Privity of contracts
e But also other general principles of law which may apply
e Good faith

e Rebus sic stantibus (Hardship and unforeseeable
circumstances)
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Legal Systems of Latin America: Administrative Law Bk 4 # O &
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e Regulates all relationships between private parties and State or State
entities
* |Influenced by French administrative law
 Heavily regulated and very procedural
e Administrative contracts
e Public procurement
e Public bids for contracts
e Public administrations enjoy “exorbitant prerogatives”, including
the right to modify the contract (ius variandi)
* In exchange, the contractor has the right to “contractual
rebalance”
Existence of a specific jurisdiction for disputes with the
administration
 Not in Brazil
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* |Includes a very wide range
of countries, from Mexico
to Argentina

* Legal systems have some
common features

e But difficult to generalize

36



MAYER*BROWN

Introduction to the Brazilian Legal System Bk i

e Main features shared with other Latin American countries:

e Specific features:

e Constitution provides for a Presidential System, a Federal State
(The Union plus 27 states and municipalities) and separation of
powers. There are Federal, State and Municipal Legislative
Chambers with separate and specific competences

e However, the new Code of Civil Procedure (2016) will confer
greater powers to courts to create binding precedents

e There are both Federal and State courts with different jurisdictions

e No administrative courts in the French style
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Introduction to the Brazilian Legal System # kAT O A

e Specific laws on Arbitration and Mediation including disputes
with the State and its entities provide for effective alternative
dispute resolution (ADR). Brazilian courts supportive of ADRs in
Brazil.

e Specific governmental agencies regulate a myriad of areas where
private investments are possible (Telecommunications (ANATEL);
Power (ANEEL); Sanitary (ANVISA), Aviation (ANAC), Motor-roads
(ANTT), Health Services (ANS), Waterways (ANTAQ) and Waters
(ANA), among many others).
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e Foreign Direct Investment in Brazil regulated by Law no. 4131 of
1962 also known as the “Profit Remittance Law”.

e Foreign Investor's Federal Taxpayer Registration

e Foreign Capital Registration: The Brazilian Central Bank
controls and regulates all inflow and outflow of capital in
Brazil. Investments made in the financial and capital market
are subject to a different regulation set forth in Federal
Resolution no. 2689 of 2000.

e Exchange controls: Corporations and individuals are allowed
to perform exchange transactions as long as those
transactions are properly registered with the Central Bank.
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Brazil: Cooperation and Investment Agreements # kAT O A

e Brazil’s recent Cooperation and Investment Facilitation Agreement
(CIFA)

e Colombia, Malawi, Chile, Mexico, Angola and Mozambique

e Focus on cooperation and investment facilitation, not on investor
protection

e Will probably work as a model agreement for future agreements

 Notin force yet
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FDI Regulations in Spanish Speaking Latin America $ o
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Foreign Investment Approval Requirements

* Declaration of incoming foreign capital (Chile, Colombia, Argentina,
Ecuador, Venezuela)

e Registration of investment project (Mexico and Peru)

National content requirement

e Minimum of national employees (Chile, Colombia, Costa Rica, Mexico,
Peru, Venezuela)

Restricted or limited sectors

e Media (Argentina, Colombia, Dominican Republic, Mexico, Venezuela)

e Hydrocarbons (Bolivia)

 Transport (Costa Rica)

e Electricity: transmission (Costa Rica, Dominican Republic, Honduras,
Nicaragua and Venezuela) and distribution (Costa Rica and Venezuela)

41
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 Increased use in last two decades,
for constructing, managing and
financing major infrastructure
projects

e Structure is attractive to local
governments, particularly where
finance is limited

* Creates profits for investor

 Thorough planning and feasibility
studies required

 Challenges:
e Burdensome bureaucracy;
e Lack of full understanding and
preparation by local authorities; and
 Need for long-term political stability
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PPP Projects in Latin America: Chile and Peru

Chile

Peru

PPP Legislation

* Concession and
Public Works Law of
1991

e Amended in 1996
and 2010

e Legislative Decree
102, Framework Law
for Private-Public
Associations, of 2008

Establishing PPP
Projects

e Selected through a
competitive bidding
process on objective
criteria

* May be a
prequalification process
for complex projects

* Need to incorporate a
local entity

e Selected through a
competitive bidding
process

* Solicited and
unsolicited bids

MAYER*BROWN
FoE AT AW AT

Competent
Administration

e Ministry of Public
Works (MOP)

* MOP also acts on
behalf of other

administrations

* Decentralized,
but registration in
Ministry of
Economy (MEF)

* Promotion by
PROMOINVERSION

Considerations

* New technical
dispute panel and
Arbitration
Commission

* MOP has powers to
impose fines and to
unilaterally modify
(and pay
compensation)

e Heavy authorization
process if public
resources are to be
committed



PPP Projects in Latin America: Mexico and Colombia
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Mexico

Colombia

PPP Legislation

e Law of Public-
Private Associations,
of 2012

e Amended in 2015
* Regulation of 2012

e Law 1508 of Public-
Private Associations,
2012

* Decree-Law 1467,
2012

Establishing PPP
Projects

e Selected through a
competitive bidding
process

* Solicited and
unsolicited bids

* Selected through a
competitive bidding
process

* Solicited and
unsolicited bids

* Need to create SPV

Competent
Administration

* Decentralized
e List of projects
available in
system
“CompraNet”

* Decentralized

* But supervision
by Department of
National Planning
e Registry of PPP
projects (RUAPP)

Considerations

e Alternative dispute
resolution foreseen
except in respect of
“acts of authority”

* Problems in respect of
projects run by State
Administrations (not
Federal)

e Administration has
powers to unilaterally
terminate (and pay
compensation)

* Difficulties in the
dispute resolution
mechanism
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PPP Projects in Latin America: Brazil BE kU A
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Federal Laws no. 8.987 of 1995 (Concessions); no. 11.079 of 2004
(Federal PPPs) and no 8.666 of 1993 (Public Bids and Administrative
Contracts) in addition to specific legislation for specific industries
(telecommunications, oil and gas, transport, power, natural gas,
among others);

State regulation: several states have their specific PPP laws
(Amazonas; Bahia; Ceara; Distrito Federal; Goias; Mato Grosso do
Sul; Parana; Pernambuco; Piaui; Rio de Janeiro; Rio Grande do Norte;
Rio Grande do Sul; Santa Catarina; Sao Paulo; Sergipe and Tocantins.

46
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Regional Organizations Bk i

e Mercosur
[/Mercosul

e Alianza del
Pacifico

e ALBA TCP
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Conclusion and Summary % & 4 8 6
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e Latin America is a fertile ground for project investment

* A growing urban population and years of increasing FDI have led to:
e agreater diversity of possible investment sectors; and
* the development of modernised legal frameworks for investors to operate in

* Local governments have taken steps to encourage and support

foreign and local investment with:
e provisions to promote incoming investment;
e frameworks to support PPP investment; and
* by developing appropriate dispute resolution legislation

e However, country-risk is still high in some jurisdictions
 |Important to be cautious
e Chose experienced local counsel

e Avoid corruption
* Use investment protection

48
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Introduction: Investment Protection under International \Law 5 = « » «
e R

 [nternational treaties protecting foreign investment
under international law

e Bilateral Investment Treaties (BITs): more than 2,200
in force

e Multilateral Investment Treaties
e [nvestment Chapters in Free Trade Agreements
e |nvestment Protection Laws
e Every Treaty is different. Necessary to check specific text

50
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Introduction: investment protection under international law # ok A

e Benefits for the foreign investor
e Protection under international law
e State cannot rely on domestic law to justify its breaches
e Application of international law standards
e Inrespect of all organs and subdivisions of the State
e Allows the investor resolving disputes in an international forum
e Avoiding local courts
e Irrespective of the dispute resolution mechanism
contractually agreed
e Choice between different international arbitration fora
e |CSID
e Ad Hoc under the UNCITRAL Arbitration Rules
e QOthers

51
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Introduction: investment protection under international law P

e Habitual substantive investment protections

Protection in respect of expropriation

Allowed only if it is non-discriminatory, for a public purpose,
observing due process and accompanied by a prompt and
adequate compensation

It includes indirect and de facto expropriations
Fair and Equitable Treatment
Full protection and security
Non discrimination
Free repatriation of capital
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e 13 BITsin force

e 3 FTAs in force

53
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How to Qualify for Protection under Treaties Bk o

e Definition of “investor” under applicable Treaty

e Different criteria:
e |ndividuals: nationality, domicile, etc.

e Corporations: place of incorporation, place of headquarters, place of control
2. Tha term "invastor=" mea=e:

¢ Ch|na - Peru BIT in ragpect of the Peopla's Republic of Chinai
(2) maturel percones who bheve nationelity cf the People’s
(1994) Republic of Chine in accordsnce with its laws;

{b) eccnozic entitles estabilzhed 1o accordence with the laws
of the Pecple'=z Republic of China a2nd damiclled in the
territorr of the Ps=ople's Renublie of Ckina,

e China - Colombia BIT
(2008)
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e Hong Kong has its own Treaties
e But only one with Latin American States (Hong Kong — Chile FTA)

* Chinese Treaties do not apply to HK territory, unless specifically
extended (Art. 153 Basic Law)
(http://www.doj.gov.hk/eng/laws/table2ti.html)

e HK entities are excluded from protection: they are not “incorporated under
the laws or China” or “having their seat in China”

e Decision of the High Court of Singapore in Sunam vs. Laos (2015)

e However, different with individuals: an individual resident in HK may still be
Chinese national (Tza Yup Shum v. Peru (2009))

I”

A HK entity may benefit if the criterion of “control” is used in the

Chinese BIT
e China — Colombia BIT (2008)
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 Protecting an investment under investment treaties is as
Important as optimizing its tax regime

 Necessary if:

e There is no treaty available to investor
e No Chinese BIT
e Use of HK / BVI holding

e The applicable treaty offers insufficient protection

e Many Chinese BITs restrict dispute resolution to determination of amount
in case of expropriation

e |tis possible to benefit from third-State treaties by
structuring investment through an entity in that third State

56
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How to Structure an Investment to Qualify for Protection MAYER-BROWN
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under Treaties: i’ﬂéxamﬁle

* |nvestment in Nicaragua
e No China — Nicaragua or HK — Nicaragua BITs

e 13 BITs available (Argentina, Chile, Czech Republic,
Denmark, France, Germany, ltaly, Republic of Korea,
the Netherlands, Russian Federation, Spain,
Switzerland and UK)

e Consider content of BITs and check tax status

 Netherlands — Nicaragua BIT
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How to Structure an Investment to Qualify for Protection MAYER-BROWN

. 7oA 2F A
under Treaties: example e

Chinese Chinese Chinese

Shareholder A Shareholder B Shareholder C
HK Holding A HK Holding B HK Holding C

SPVin NL

Y -

Investment Company
in Nicaragua
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Latin American BITs in Force R
e

 Every Latin American
State (except for Brazil)
has at least one BIT in
force, so it is generally
possible to structure the
iInvestment to enjoy
investment protection
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Restructuring of an Investment B
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e I|tis possible to restructure an investment after it is established, to
benefit from treaty

e Comply with definition of “investor” under treaty chosen
e Requirement of “doing substantial business”

e Denial of benefits clauses
e Comply with all local formalities

e |Importance of “timing” of the restructuring

o Before the dispute (Mobil v. Venezuela (2010); Phoenix v. Czech Republic
(2009))

e Before the dispute “looms” (René Rose Levy and Gremcitel v. Peru (2015))
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Definition of “investment” under the Treaties .
T 0 | S

e Different definitions, depending on the treaty
 Generally, quite broad

e Requirement of a certain “duration”

e China - Chile BIT
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Other Considerations o
e R

e Legality of the investment under the laws of the host State
e Inceysa Vallisoletana v. El Salvador (2006)
e Fraport v. Philippines (2007)

e Risk of losing protection if there is a restructuring during life of the
iInvestment

e Fork-in-the-road clauses in investment protection treaties

e Consider before initiating any litigation in the host State
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China-Latin American BITs (Dispute Resolution Clauses) §OEh O
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e China-Latin American
States BITs in force,
according to the scope
of their dispute
resolution agreements
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About Mayer Brown

Mayer Brown is a global legal services organization advising clients across the Americas, Asia and Europe. Our presence in the world’s leading markets enables us to offer clients access to local market knowledge combined with global reach.

We are noted for our commitment to client service and our ability to assist clients with their most complex and demanding legal and business challenges worldwide. We serve many of the world’s largest companies, including a significant proportion of the Fortune 100, FTSE 100, CAC 40, DAX,
Hang Seng and Nikkei index companies and more than half of the world’s largest banks. We provide legal services in areas such as banking and finance; corporate and securities; litigation and dispute resolution; antitrust and competition; US Supreme Court and appellate matters;
employment and benefits; environmental; financial services regulatory and enforcement; government and global trade; intellectual property; real estate; tax; restructuring, bankruptcy and insolvency; and wealth management.

Please visit www.mayerbrown.com for comprehensive contact information for all our offices.

Mayer Brown is a global legal services provider comprising legal practices that are separate entities (the “Mayer Brown Practices”). The Mayer Brown Practices are: Mayer Brown LLP and Mayer Brown Europe-Brussels LLP, both limited liability partnerships established in Illinois USA; Mayer
Brown International LLP, a limited liability partnership incorporated in England and Wales (authorized and regulated by the Solicitors Regulation Authority and registered in England and Wales number OC 303359); Mayer Brown, a SELAS established in France; Mayer Brown Mexico, S.C., a
sociedad civil formed under the laws of the State of Durango, Mexico; Mayer Brown JSM, a Hong Kong partnership and its associated legal practices in Asia; and Tauil & Chequer Advogados, a Brazilian law partnership with which Mayer Brown is associated. Mayer Brown Consulting
(Singapore) Pte. Ltd and its subsidiary, which are affiliated with Mayer Brown, provide customs and trade advisory and consultancy services, not legal services.

“Mayer Brown” and the Mayer Brown logo are the trademarks of the Mayer Brown Practices in their respective jurisdictions.

This publication provides information and comments on legal issues and developments of interest to our clients and friends. The foregoing is intended to provide a general guide to the subject matter and is not intended to provide legal advice or be a substitute for specific advice concerning
individual situations. Readers should seek legal advice before taking any action with respect to the matters discussed herein.
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About Jingtian & Gongcheng

Founded in the early 1990s, Jingtian & Gongcheng is one of the first private and independent partnership law firms in China. Since its inception, the firm has been dedicated to providing clients with high-quality and efficient legal services and grown into one of the top full-service business law
firms in China. The firm is active in a wide variety of practices and is recognized as an industry leader in Capital Market, Merger & Acquisition, Outbound Investment, Dispute Resolution, PE/VC Investments and etc. The firm is headquartered in Beijing with offices strategically located in
Shanghai, Shenzhen, Chengdu and Hong Kong, among which the HK office is formed in association with Mayer Brown JSM.



