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Outlook and Statistics e
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] Sample African Country GDP Growth
* 54 countries

(2010 used as a base year)
e 5% economic growth projected for 2016

e One of the fast growing regions the
developing world

e Commodities remain the principal drivers

e Increasing focus on:

Infrastructure;

Telecommunication;

e Consumer goods; and

Public health

e This shift mirrors the demand of the local
population for an improved lifestyle
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Recent Challenges e e
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FINANCIAL TIMES

Che Telegraph
Ehe New Jlork Times
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Positive Indicators e
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e Continued foreign and local investment is the principal contributor
to sustained economic growth across the region

e Amongst the reasons for sustained investment:
e increasing number of stable local governments;

e creation of a suitable and robust legal frameworks both for FDI
and local investment;

e adiversification of investment opportunities (away from the
traditional commodities markets); and

e anincreasingly urban population generating an industrial
workforce and increased market demands
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China-Africa Trade and Investment R

e Africa’s single largest trade partner
e trading volumes estimated to have hit US$S300bn in 2015

e Key trade partnerships 2013 - 2014:

e South Africa — estimated US$268bn
e Angola — estimated US$238bn

e Nigeria — estimated USS85bn

e Egypt— estimated USS69bn

e Sudan — estimated USS$59bn

* Business Services; Wholesale/Retail; Import/Export; Construction;
and Natural Resources

 Forum on China Africa Cooperation (FOCAC)
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Examples of Chinese Investment Projects 5k
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* Nigeria
e The Zhejiang-based Yuemei Group
e Tanzania

e Chinese private companies have created more than 150,000 jobs

 Low-tech, and labour intensive industries

e Ethiopia
e The Huajian Group

e Kenya
e USS14.5 billion Konza Techno City development
e Ghana

e USS9 billion deal with China Exim Bank for road, railway and dam projects
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Investment Landscape oo
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Converting Opportunity into Investment

e Key rules and regulations
e Applicability of local investment and procurement law
e The status of Public Private Partnerships (PPP) and projects
e Government support for investors
e Committees and administrative bodies
e Government requirements for investors
* Permits
e Foreign exchange
* Taxes
e Financial support
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Legal Landscape o 0 it
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Local laws derive from a number of sources across the continent

Primary Sources:
e Civil law
e Common law
* Mixed systems
e Shari'a law

e Customary laws
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Relevant Legislation e
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 Procurement/Companies Legislation, examples include:

e South Africa: Black Economic Empowerment Legislation
e Ghana: Free Zone Act 1995
* Nigeria: Companies and Allied Matters Act (1990)

 Hydrocarbons/Environmental Legislation, examples include:

* Nigeria: New Petroleum Industries Bill (and Oil & Gas Industry Content Development
Act 2010)

e Ghana: Petroleum (Local Content and Local Participation) Regulations, 2013
e Employment Legislation
e Securities Legislation

e Public procurement and/or PPP Legislation
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PPP - Key Considerations kR i
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e Crucial to infrastructure and power development

e Structure is attractive to local governments, particularly where
finance is limited

e Challenges:

e Diverse regulatory framework;
e Local stakeholders; and

 Need for long-term political stability

 Thorough planning and feasibility studies required
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Approaches to PPP Projects G

Procurement Establishing PPP Support for Considerations?
Legislation Projects Investors
Ghana Public Procurement Act ¢ No PPP specific legislation ~ Ghana Investment Minimum equity
2003 * Governed by the National = Promotion Centre participation thresholds
Policy for PPPs (GIPC)

* Selected through a
competitive bidding process

South * Constitution of South PPP projects will always Trade and Requirement to register
Africa Africa 1996 require a procurement Investment in South as an “external
* Public Finance procedure in line with the Africa (TISA) company”
Management Act 1999 Public Finance and
(and Regulations) Management Act 1999

* Preferential
Procurement Policy

Framework 2000

Tanzania * Public Private * Solicited bids * PPP Co-ordination = Requirement to register
Partnership Act No. 18 * Unsolicited bids Unit (PPCU) a branch of the
of 2010 * Tanzania company in Tanzania —

* PPP Regulations 2011 Investment Centre Tax consequences



MAYER*BROWN

Legal Challenges to Investment in Africa 5 A
T 7 70909 |

Restrictions on foreign ownership of business — e.g.
e Ghana —enterprises wholly owned by foreigners must have a minimum level
of foreign capital investment;
e Kenya—25% of shares in companies listed on the Nairobi Securities Exchange
must be held by Kenyans
e Restrictions on ownership of land by foreigners — e.g.
e Tanzania — all land is vested in the President as trustee for the nation (it is only
possible to be granted a lease for a maximum of 99 years)
* Insurance required to be provided locally — e.g.
e Kenya and Botswana
 Under-developed financial systems
e Lack of infrastructure — power and transport
* Protectionist legislation
 Bureaucracy
e Corruption
* Political and legal changes
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Other Considerations and Risks 5o
- Iy

 Additional Considerations:
v’ attracting suitable partners
v’ due diligence
v role of local counsel
v’ the regulatory environment
v  role of Development Financial Institutions
v’ Multilateral Financial Institutions, ECAs etc.

e Additional Risk Factors:
» Political risk
» Exchange controls
» Tax regimes (e.g. withholding tax)/tax benefits
» Legal system risks
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Investment Protection and Risk Management 5L b

1. Choice of Governing Law
A. Local law;
B. The investor company’s national law; or
C. A neutral law of a third party state

2. Choice of dispute resolution mechanism: Local Courts or

Arbitration
e Cost-effectiveness
e Efficiency

e Enforceability

e A good understanding of the current state of the local court
system and its reliability should be gained before a decision is
made
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Local Legal Communities - OHADA R
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* Organisation pour I'Harmonisation en
Afrique du Droit des Affaires
(Organisation for Harmonization of
Business Law in Africa)

e Created on 17 October 1993

e A uniform system of business laws
adopted by 17 west and central African

n atIO ns . OHADA member state

e Civil law systems largely influenced by . Francophone Countrcs
French law

Part Francophone
e The list of OHADA Members States .
covers most Francophone African
countries (other than in North Africa)

Other
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OHADA - Uniform Acts e
T 7 70909 |

e 8 Uniform Acts (UA) governing:

securities

commercial companies
general commercial law
arbitration

transportation

insolvency

debt collection procedures

* Direct application and enforceability in OHADA member states
(without implementing measures)

 Any UA will supersede any existing national legislation

e Areas not covered by UAs: mining law, tax law, contract law, labour

law, property and land law...

a7
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Bilateral Investment Treaties SRR

e BITs are currently
in place between
China and 32
countries across
Africa
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Conclusion and Summary kR i

e Africa continues to be a fertile ground for project investment
A growing urban population and years of increasing FDI have led to:
e a greater diversity of possible investment sectors; and
e the development of modernised legal frameworks for investors to
operate in
 Local governments have taken steps to encourage and support
foreign and local investment with:
e provisions to promote incoming investment;
e frameworks to support PPP investment; and
e by developing appropriate local dispute resolution practices
e The complexity of the local legal framework (underlying system,
local laws, arbitration agreements or treaties) should encourage
investors to seek advice from local and international counsel from
the outset of a project
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Introduction: Investment Protection under MAYER-BROWN

International Law

F oA AW AT

 [nternational treaties protecting foreign investment
under international law

Bilateral Investment Treaties (BITs): more than 2,200 in force
Multilateral Investment Treaties
Investment Chapters in Free Trade Agreements

Investment Protection Laws

 Every treaty is different; Need to check specific text
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Introduction: Investment Protection under MAYER-BROWN
International Law ¥ £ AT W AT

e Benefits for the foreign investor
e Protection under international law
e State cannot rely on domestic law to justify its breaches
e Application of international law standards
e Inrespect of all organs and subdivisions of the State
e Allows the investor resolving disputes in an international forum
e Avoiding local courts
e Irrespective of the dispute resolution mechanism
contractually agreed
e Choice between different international arbitration fora
e |CSID
e Ad Hoc under the UNCITRAL Arbitration Rules
e QOthers
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Introduction: Investment Protection under MAYER-BROWN

International Law

FoE AT B 4T

e Habitual substantive investment protections

Protection in respect of expropriation

Allowed only if it is non-discriminatory, for a public purpose,
observing due process and accompanied by a prompt and
adequate compensation

It includes indirect and de facto expropriations
Fair and Equitable Treatment
Full protection and security
Non discrimination
Free repatriation of capital
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BITs between China and African States # kA
I ————— D

e 19BITsin force

e 13 BITs signed but not
yet in force
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How to Qualify for Protection under Treaties 5 g
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e Definition of “investor” under applicable Treaty

e Different criteria:

e |ndividuals: nationality, domicile, etc.
e Corporations: place of incorporation, place of headquarters, place of control

e Example: China — Nigeria BIT (2010)
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Are Hong Kong Entities covered by Chinese MAYER-BROWN

Treaties? FoE AT B AT
. .y

* Hong Kong has its own Treaties
e But none with African States

 Chinese Treaties do not apply to HK territory, unless specifically extended (Art. 153
Basic Law) (http://www.doj.gov.hk/eng/laws/table2ti.html)

e HK entities are excluded from protection: they are not “incorporated under the laws or
China” or “having their seat in China”

e Decision of the High Court of Singapore in Sunam vs. Laos (2015)

e However, different with individuals: an individual resident in HK may still be Chinese
national (Tza Yup Shum v. Peru (2009))

A HK entity may benefit if the criterion of “control” is used in the Chinese BIT

e China — Colombia BIT (1994)
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How to Structure an Investment to Qualify for MAYER: BROWN

Protection under Treaties A
EEEEEEEEm—— | ——

 Protecting an investment under investment treaties is as
Important as optimizing its tax regime

 Necessary if:

e There is no treaty available to investor
e No Chinese BIT
e Use of HK / BVI holding

e The applicable treaty offers insufficient protection
e Many Chinese BITs restrict dispute resolution to determination of amount
in case of expropriation

e |tis possible to benefit from third-State treaties by
structuring investment through an entity in that third State
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How to Structure an Investment to Qualify for MAYER:BROWN

b s B c

Protection under Treaties: Examele

e |nvestment in Namibia
e China — Namibia BIT not in force; no HK — Namibia BIT
e 8 BITs available (Austria, Finland, France, Germany,
Italy , the Netherlands, Spain and Switzerland)

e Consider content of BITs and check tax status
e Netherlands — Namibia BIT
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How to Structure an Investment to Qualify for MAYER: BROWN

Protection under Treaties: Example S

Chinese Chinese Chinese

Shareholder A Shareholder B Shareholder C
HK Holding A HK Holding B HK Holding C

SPVin NL

A 2

Investment Company
in Namibia
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African BITs in Force oo
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 Every African State has at
least one BIT in force, so it
is always possible to
structure the investment to
enjoy investment
protection
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Restructuring of an Investment R
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e |tis possible to restructure an investment after it is
established, to benefit from treaty

e Comply with definition of “investor” under treaty chosen
e Requirement of “doing substantial business”
e Denial of benefits clauses

e Comply with all local formalities

 Importance of “timing” of the restructuring
e Before the dispute (Mobil v. Venezuela (2010); Phoenix v. Czech

Republic (2009))
e Before the dispute “looms” (René Rose Levy and Gremcitel v. Peru

(2015))
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Definition of “Investment” under the Treaties &L A
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e Different definitions, depending on the treaty
 Generally, quite broad

e Requirement of a certain “duration”

e China— Nigeria BIT

1. The term "investment" means every kind of asset invested by investors of one
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Other Considerations e
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e Legality of the investment under the laws of the host State

e Inceysa Vallisoletana v. El Salvador (2006)
e Fraportv. Philippines (2007)

e Risk of losing protection if there is a restructuring during
life of the investment

e Fork-in-the-road clauses in investment protection treaties

 Consider before initiating any litigation in the host State
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