‘The
Banking

Law Journal

Established 1889

An A.S. Pratt™ PUBLICATION April 2024

New York State Department of Financial Services Finalizes Climate Risk Management Guidance
Matthew Bisanz, Justin Herring, Kris D. Kully, Tori K. Shinohara and Jeffrey P. Taft

@ LexisNexis



THE BANKING LLAW
JOURNAL

VOLUME 141 NUMBER 4 April 2024

Editor’s Note: A Blockchain Revolution?
Victoria Prussen Spears 147

The Promise and Potential of Blockchain and New UCC Article 12
David A. K. Linley and Paul A. Jorissen 150

Federal Banking Regulators Issue Principles for Climate-Related Financial Risk
Management
Patrick Bryan, Kristy Balsanek and Isabelle Ord 159

New York State Department of Financial Services Finalizes Climate Risk
Management Guidance
Matthew Bisanz, Justin Herring, Kris D. Kully, Tori K. Shinohara and Jeffrey P. Taft 163

Office of the Comptroller of the Currency Issues “Buy Now, Pay Later”
Guidance to Banks
Thomas J. Delaney, Tim Byrne and Eamonn Moran 167

Florida Bill Requires Certain Financial Institutions to File Reports With

Florida Office of Financial Regulation When Customers File Complaints Alleging
Suspension, Termination or Restriction of Their Accounts in “Bad Faith”

Juan Azel, Carl Fornaris, Kimberly A. Prior, and Sabrina Rishmague 172

Korean Case Law on Standby Letters of Credit and Bond Insurance
Sang Man Kim 177

f(ﬁ° LexisNexis’



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call or email:

Matthew T. BUIKE At ....ccoovviiiiiiiiciiiiiccicceccce e (800) 252-9257
Email: ..o matthew.t.burke @lexisnexis.com

For assistance with replacement pages, shipments, billing or other customer service matters,
please call or email:

Customer Services Department at . .. ...................... (800) 833-9844
Outside the United States and Canada, please call .. ............ (518) 487-3385
Fax Number . . . ... ... . (800) 828-8341
Customer Service Website . . . .............. http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account Manager OF . . . . . v v v vt v vt et et (800) 223-1940
Outside the United States and Canada, please call . .. ............ (937) 247-0293

ISBN: 978-0-7698-7878-2 (print)

ISSN: 0005-5506 (Print)

Cite this publication as:

The Banking Law Journal (LexisNexis A.S. Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2024 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

MATTHEW BENDER

(2024-Pub.4815)



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

CARLETON GOSS
Partner, Hunton Andrews Kurth LLP

DOUGLAS LANDY
White & Case LLP

PAUL L. LEE
Of Counsel, Debevoise & Plimpton LLP

TIMOTHY D. NAEGELE
Partner, Timothy D. Naegele & Associates

STEPHEN J. NEWMAN
Partner, Steptoe & Johnson LLP

ANDREW OLMEM
Partner, Mayer Brown LLP

il



THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten
times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,
D.C., and at additional mailing offices. Copyright 2024 Reed Elsevier Properties SA., used
under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced
in any form—by microfilm, xerography, or otherwise—or incorporated into any information
retrieval system without the written permission of the copyright owner. For customer support,
please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail
Customer.Support@lexisnexis.com. Direct any editorial inquiries and send any material for
publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,
26910 Grand Central Parkway, #18R, Floral Park, NY 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to bankers, officers of financial
institutions, and their attorneys. This publication is designed to be accurate and authoritative,
but neither the publisher nor the authors are rendering legal, accounting, or other professional
services in this publication. If legal or other expert advice is desired, retain the services of an
appropriate professional. The articles and columns reflect only the present considerations and
views of the authors and do not necessarily reflect those of the firms or organizations with
which they are affiliated, any of the former or present clients of the authors or their firms or
organizations, or the editors or publisher.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, LexisNexis
Matthew Bender, 230 Park Ave, 7th Floor, New York, NY 10169.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,
805 Fifteenth Street, NW, Third Floor, Washington, DC 20005-2207.

v



New York State Department of Financial
Services Finalizes Climate Risk Management
Guidance

By Matthew Bisanz, Justin Herring, Kris D. Kully, Tori K. Shinobhara and
Jeffrey P, Taft

This article provides background on the New York Department of Financial Services
climate risk management initiative and discusses the new guidance on how the banks
and mortgage institutions it regulates should manage climate-related financial and
operational risks.

The New York Department of Financial Services (NYDES) finalized
guidance on how the banks and mortgage institutions it regulates (New York
Institutions) should manage climate-related financial and operational risks (the
Guidance”).! The Guidance establishes extensive obligations for New York
Institutions, which—even if tailored by the state to be proportionate to size and
activities—may create a significant burden. This is particularly true for
mortgage bankers and mortgage servicers, which, historically, have not been
subject to the same prudential standards and risk management expectations as

banks.

While the Guidance largely tracks the December 2022 proposed guidance, it
includes some significant changes, particularly with respect to operational
resilience and the roles of the governing body or board of directors and
management.

The Guidance became effective upon issuance, although NYDES has not
established a timeline for implementation at this time. This article provides
background on the NYDFS’s climate risk management initiative and discusses
the Guidance.

BACKGROUND

NYDES is the primary regulator for many categories of financial institutions
that do business in New York, including New York Institutions. As with the

The authors, partners at Mayer Brown, may be reached at mbisanz@mayerbrown.com,
jherring@mayerbrown.com, kkully@mayerbrown.com, tshinohara@mayerbrown.com, and
jtaft@mayerbrown.com, respectively.

1 NYDFS, Governor Hochul Announces Guidance to Manage Climate Risk For New York
State-Regulated Banking And Mortgage Institutions (Dec. 21, 2023),https://www.dfs.ny.gov/
reports_and_publications/press_releases/pr202312211. New York Institutions include New
York-regulated banking organizations, New York-licensed branches and agencies of foreign
banking organizations, and New York-regulated mortgage bankers and mortgage servicers.
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federal banking regulators, NYDEFS is charged with promoting the safety and
soundness of New York Institutions.?2 In recent years, safety and soundness
principles have been construed as including the establishment of enterprise-
wide risk management systems, although the risk management expectations for
mortgage bankers and mortgage servicers are not as well-defined or extensive as
those for banks. However, this situation may be changing, as evidenced by the
release of model state regulatory prudential standards for nonbank mortgage
servicers by the Conference of State Bank Supervisors.3

In 2020, NYDES identified climate change as a driver of risk for the financial
institutions that it regulates. This is consistent with the focus of other
regulators, such as the Federal Housing Finance Agency (FHFA). In October
2020, NYDES released initial guidance to New York Institutions on how to
manage the financial risks from climate change. It seemed likely, however, that
NYDES would revisit that guidance, particularly given federal and international
developments. Therefore, it was not a surprise when NYDFS proposed further
guidance in December 2022 on managing climate risk at New York Institutions.

FINAL GUIDANCE

The Guidance expands on the 2020 guidance by establishing a comprehen-
sive framework for managing climate-related financial and operational risks. As
with guidance from other regulators, the Guidance defines climate-related
financial risk as consisting of physical risks and transition risks, and states that
New York Institutions should consider the effects of each of these types of risks
on their operational resilience and their safety and soundness, as well as the
particular consequences these risks may pose to their customers.

The Guidance identifies three themes to climate risk management: (i)
physical and transition risk channels that give rise to climate-related financial
risks, (ii) the centrality of operational resilience to safety and soundness, and
(iii) the requirement to ensure compliance with all applicable consumer-
protection considerations—including fair lending—in adapting the risk man-
agement frameworks to account for material climate-related financial and
operational risks. The Guidance makes clear that the NYDES expects New York
Institutions to minimize and affirmatively mitigate disproportionate impacts on
low- and moderate-income communities and communities of color that may
violate fair lending laws.

In a change from the proposal, the Guidance elevates operational risk and
operational resiliency from being elements of climate-related financial risk to

2 See, e.g., N.Y. Banking L. §§ 14, 44.
3 Press Release, CSBS Releases Model State Regulatory Prudential Standards for Nonbank
Mortgage Servicers (July 26, 2021).
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being top-tier considerations in a New York Institution’s response to climate
change. While the Guidance does not define operational risk, it states that
operational resilience is a New York Institution’s ability to deliver operations,
including critical operations and core business lines, through a disruption from
any hazard. This theme is integrated into every part of the Guidance.

The Guidance clarifies the issue of proportionality (mentioned above) by
stating that New York Institutions should take a proportionate approach to the
management of climate-related financial risks based on the institution’s
exposure to climate risk. The guidance notes that New York Institutions vary in
many ways, including size, complexity, and lines of business.

The Guidance retains the proposal’s structures and describes the components
of prudent climate risk management as:

1. Corporate Governance: A New York Institution’s board or governing
body and management should establish and implement a governance
framework that will ensure there is a process in place for identifying,
measuring, monitoring, and controlling its material financial and
operational risks associated with climate change. This includes appro-
priate strategy and risk oversight activities, as well as enterprise-wide
policies and procedures and controls. In a notable change from the
proposal, the Guidance clarifies the roles of the board or governing
body and management by assigning specific activities to each.

2. Internal Control Framework: A New York Institution should incorpo-
rate climate-related financial and operational risks into its internal
control frameworks across the three lines of defense, to ensure sound,
comprehensive, and effective identification, measurement, monitor-
ing, and control of material climate-related financial and operational
risks.

3.  Risk Management Process: A New York Institution should identify,
measure, monitor, and control material climate-related financial and
operational risks through its existing risk management framework,
including through appropriate approaches to mitigate risks. Climate-
related financial risk generally should be embedded in an institution’s
existing risk categories (e.g., as part of credit risk, not a standalone

risk).

4. Data Aggregation and Reporting. A New York Institution should use
processes for risk data aggregation and internal risk reporting that are
sufficient for its risk management needs and able to produce timely
information to facilitate governing body or board and senior manage-
ment decision-making. This represents a modest toning down of the
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proposal’s expectation that all New York Institutions would develop
data aggregation and reporting capabilities.

5. Scenario Analysis: A New York Institution should consider using a
range of climate scenarios based on assumptions regarding the impact
of climate-related financial and operational risks over different time
horizons for a variety of risk management purposes. While the
Guidance is slightly less prescriptive than the proposal, this expecta-
tion may come as a surprise to mortgage bankers and mortgage
servicers, which, historically, have not been expected to conduct
scenario analysis or stress testing as part of risk management.

IMPLEMENTATION

The Guidance includes a new section on implementation. While the
Guidance does not set an implementation timeline, NYDES will request
information from New York Institutions during 2024 on their progress and
plans to assess and manage their climate-related financial and operational risks.
NYDES will ask about governance structures, business strategy and risk
management processes, operational resiliency measures, and the metrics or
targets. The agency will not make individual responses public. However,
NYDES will consider the information collected through this exercise, as well as
consultations with the federal banking regulators, when determining appropri-
ate implementation timelines and assessments.

TAKEAWAYS

While the final implementation date is uncertain, New York Institutions
should review the changes that will be necessary to comply with the Guidance
and start implementing those when possible. Given NYDES’s focus on climate
issues, it is likely that they will press for full implementation in late 2024 or
2025. However, for banks that are subject to the Guidance, it appears that
NYDES intends to coordinate with federal banking regulators on implemen-
tation, possibly decreasing the imperative to act now.

The Guidance is likely to remain controversial for its statements that New
York Institutions “must manage climate-related financial risks prudently while
continuing to ensure fair access to capital and credit” and may not implement
risk management practices that “unduly harm or disadvantage at-risk communities.”
While the Guidance states that NYDFS will not dictate credit or investment
decisions, the imposition of a fair-access requirement could arguably be viewed
as going further than existing fair lending and community reinvestment
requirements, if institutions are obligated to make certain products available.
This type of supervisory expectation is not common in the United States, and
raises a number of potential regulatory and policy concerns.
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