
Reproduced with permission. Published November 08, 2018. Copyright � 2018 The Bureau of National Affairs, Inc. 800-
372-1033. For further use, please visit http://www.bna.com/copyright-permission-request/

INSIGHT: In-Depth Insights on Representations and Warranties
Insurance—Market and Coverage Trends and a Look Ahead

BY JOE CASTELLUCCIO AND WILLIAM KUCERA

Transactional liability insurance—often in the form
of representations and warranties insurance (RWI)—
has evolved from a niche product into a common ele-
ment in mergers and acquisitions practice. This evolu-
tion has accelerated in recent years and while this type
of insurance product is well known to many M&A prac-
titioners, use of transactional liability insurance contin-
ues to expand across geographies, asset classes, and in-
dustries.

As part of this rapid evolution, a few key trends have
emerged and a few important observations about the
current state of the market are worth noting, especially
for companies that intend to use RWI.

Looking forward, changes in economic or market
conditions may test these trends. As advisors that work
regularly with RWI insurers, we take a look at a few ar-
eas of the market that are likely to be impacted by these
shifts in conditions and trends.

Insurance markets—and insurance coverage—have
evolved and become more sophisticated In short, there
are more markets with more insurers willing to write
transactional liability insurance policies than ever be-
fore. While there are market norms that have evolved
and some standardization in policies and coverage,
many insurers have the flexibility and expertise to step
outside of those standard terms to problem-solve in
deal contexts or modify coverage to address specific
transaction issues on a case-by-case basis. In particular,
underwriters and brokers with broad experience and
the right platform can add value to the insured parties
in a transaction. While premiums will often increase to
reflect elevated or novel risks, transactions that are
truly uninsurable have become relatively rare in the
market.

Risk sharing among buyer, seller and insurer has
shifted In general, transactional liability insurance poli-
cies have fewer exclusions and broader coverage than
just a few years ago. In addition, more insurers are will-
ing to underwrite deals in which there is minimal or no
initial recourse against the sellers before the insurance
policy can be invoked. One reason for this is that insur-
ers are generally better at identifying potentially unin-
surable risks early in the underwriting process. Can-
didly, market forces are also at play in this risk
shifting—as the number of insurers in the market has
increased, so too has competition and pressures on in-
surers to assume more of the risk in these transactions.

Look beyond the underwriting process While evalu-
ating the underwriting processes of insurers is a key
component of choosing a transactional liability insur-
ance provider, it is not the only factor to consider. Mar-
ket diligence—often with the assistance of a knowl-
edgeable broker—on an insurer’s claims history and ex-
perience is another key consideration for choosing an
insurance provider. This is especially true because
claims are often made in the context of unfulfilled ex-
pectations related to the acquired business and/or con-
tentious post-closing disputes.

Looking forward The expansion and adoption of
transactional liability insurance has coincided with
strong M&A and equity markets in the past 5+ years.
As valuations continue to rise and business synergies
are achieved, there has not been a volume of claims that
have significantly tested underwriting practices (al-
though several market studies have pointed to an uptick
in claims during the past 12 months). Of course,
throughout this period there have been episodic claims
for large amounts that have tested individual insurers,
including some claims that continue to be litigated.

While it is not clear what effects a sustained down-
turn in stock markets or a significant economic disrup-
tion will have on the transactional liability insurance
market, it is reasonable to expect that these types of
events will lead to a sharp increase in both the volume
of and size of claims under transactional liability insur-
ance policies.

In addition, studies and anecdotal evidence suggest
that certain types of representations—for example, rep-
resentations regarding the financial statements—are
more likely to be the basis for claims. A downturn in the
business cycle may also lead to increased numbers of
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RWI claims in other areas covered by representations,
such as litigation (and the basis therefor).

Finally, the performance of RWI insurers in the face
of increased claims—and the claims experiences of the
insureds—could impact the increased adoption of RWI.
At the same time, it seems unlikely that RWI will lose
its place as a key component of risk allocation in M&A
transactions.
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