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What To Expect After CFPB's Student Loan Office Reorg
By James Williams, Kristie Kully and Ori Lev (June 15, 2018, 1:21 PM EDT)

The Office of Students and Young Consumers, or Office of Students, has been an
important component of the Consumer Financial Protection Bureau since its
creation in 2011. On May 9, 2018, the CFPB’s acting director announced plans to
fold the Office of Students into the Office of Financial Education.[1] The student loan
ombudsman, a position created by the Dodd-Frank Wall Street Reform and
Consumer Protection Act, will also reportedly be part of the Office of Financial
Education. While this move has been described as signaling a major shift in the
CFPB’s approach to the student loan market, it may have less of a monumental
impact on the regulation of that market than expected.

Reorganization Background

Under former Director Richard Cordray, the CFPB was active in regulating the
student loan market. For instance, as we have previously noted,[2] the CFPB filed a
complaint and proposed settlement against the purchaser of certain loans made to
students at Corinthian Colleges Inc., alleging that the purchaser’s participation in a
loan procurement program constituted abusive conduct.[3] This represents one of
14 enforcement actions the CFPB has brought against student lenders, servicers and
associated people and entities.

The Office of Students was previously housed in the bureau’s Consumer Education
and Engagement Division, which focuses on “provid[ing] information for American
consumers to consider in their financial decision-making process.”[4] This division
also includes the Office of Servicemember Affairs and the Office of Older Americans,
which were both mandated by Section 1013 of the Dodd-Frank Act.[5] In practice,
the Office of Students served as a central point within the CFPB for information on
the student loan marketplace. The Office of Students relied on consumer complaints
and coordination with state attorneys general and consumer rights organizations,
among other information, to identify consumer protection issues related to student
loan lending and servicing. The Office of Students also served as an internal
advocate for student loan regulatory, supervisory or enforcement activity, and as a
resource to other CFPB divisions.
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In this sense, the Office of Students was treated as the equivalent of the statutorily mandated Office of
Servicemember Affairs and the Office of Older Americans. Like these other offices, the Office of
Students did not have any specific supervisory, enforcement or regulatory responsibility or authority.

Some have speculated that the recent movement of the Office of Students from the Bureau’s Consumer
Education and Engagement Division to its Office of Financial Education may lead to fewer examinations,
investigations and enforcement actions against participants in the private student loan market. As its
name indicates, the Office of Financial Education focuses on consumer education. Specifically, its stated
focus is “strengthen(ing) the delivery of financial education ... and creat[ing] opportunities for people to
obtain the skills to build their financial well-being.”[6] Given this focus on consumer education, the
bureaucratic reorganization may indicate an increased focus on providing information to students as
opposed to serving as a resource for supervisory or enforcement activity.

Robust Regulatory Activity May Continue

Nevertheless, there may continue to be robust regulatory activity and litigation targeting the education
lending market from the CFPB, as well as the Federal Trade Commission, state attorneys general and
nongovernmental actors.

CFPB

The reorganization does not directly affect the CFPB’s Office of Enforcement, which was and remains
responsible for initiating investigations and bringing enforcement actions against participants in the
student loan market. As noted above, since its founding, the CFPB has brought 14 such enforcement
actions. In addition to those enforcement actions, the CFPB had also demonstrated an interest in
expanding into other areas of the education market not directly related to student finance,[7] although
attempts to “push the envelope” may die down under Acting Director Mick Mulvaney.[8] In any case,
the reorganization is unlikely to significantly affect the Office of Students’ ability to advocate for
enforcement and supervisory activity within the bureau. As before, it remains a potential hub for
student lending expertise. The reorganization itself does nothing to change that. The real test will be
how the office is staffed and what weight its views are given within the CFPB.

FTC

The FTC has recently reaffirmed its jurisdiction in the student loan market. On May 31, 2018, it reached
a settlement with two student loan debt relief companies as part of a coordinated federal-state
“enforcement initiative targeting deceptive student loan debt relief scam(s) ... called Operation Game of
Loans.”[9] This activity is likely to continue, given new FTC Commissioner Rohit Chopra, who was
previously the student loan ombudsman at the CFPB and who helped build the bureau’s Office of
Students. While at the CFPB, Chopra was an effective advocate for the CFPB’s efforts to monitor and
regulate the student loan market.[10]

State Attorneys General

In addition, states may become particularly active in regulating the student loan market. State attorneys
general and regulators have indicated a general desire to take the lead in enforcing consumer protection
laws, and states have expressed a particular desire to regulate the student loan market in light of the
CFPB’s reorganization. Many states have recently adopted student loan bills of rights and licensing
schemes for student loan servicers. For instance, the state of Washington recently enacted Senate Bill



6029 titled the “Washington Student Education Loan Bill of Rights.” This legislation expands the state’s
Consumer Loan Act to regulate and require licensure of such servicers.

The bureau’s reorganization led to particularly critical comments from one state regulator, Maria Vullo,
the superintendent of the New York State Department of Financial Services, or DFS. Vullo expressed the
department’s concern “with the CFPB’s troubling decision to minimize the role of the Office of Students
and Young Consumers.” She also noted that the department’s Student Protection Unit will continue
“safeguarding students from fraud and misrepresentation in the market, monitoring student-related
financial practices in New York and educating student consumers and their families regarding available
financial products and services to empower them to make informed choices. And violators of the law
will be met with swift DFS response.”[11] Other states could adopt similarly aggressive approaches to
regulating the student loan market in light of the CFPB’s reorganization.

Other Sources of Activity

The student loan market has been subject to relatively high levels of media scrutiny given the large
portfolio of outstanding education debt and default rate trends.[12] This may pressure the CFPB, FTC
and/or state regulators to bring actions against particularly egregious actors. Consumer advocacy groups
also may increasingly use avenues such as class action litigation to pursue education lending relief.

Implications for the Student Loan Ombudsman

Even if the CFPB’s student loan reorganization dampens supervisory and enforcement activity, it could
arguably increase the effectiveness of the student loan ombudsman (which, as mentioned above, will
move to the Office of Financial Education). The ombudsman is largely mandated to perform certain data
collection and analysis responsibilities, which may be easier to accomplish within an office focused on
consumer education. Among other things, Section 1035 of the Dodd-Frank Act tasks the ombudsman
with:

e Receiving, reviewing and attempting to informally resolve complaints from borrowers. This
includes collaborating with the U.S. Department of Education, educational institutions, lenders,
guaranty agencies, loan services, and other private education loan program participants.

e Coordinating with the student loan ombudsman established under the Higher Education Act to
provide assistance to borrowers seeking to resolve complaints related to private education loans
or federal student loans.

e Compiling and analyzing data on borrower complaints regarding private education loans.
e Making recommendations to various stakeholders.

e Preparing and publishing an annual report that describes the activities and effectiveness of the
ombudsman during the preceding year.[13]

The ombudsman’s data collection, analysis and recommendation responsibilities have previously led to
changes in the CFPB’s education loan examination procedures. Specifically, the CFPB updated these
procedures in June 2017 to focus on education loan servicers’ performance with regard to the Public
Sector Loan Forgiveness program.[14]



Mulvaney has consistently stated that if the bureau finds that quantifiable consumer harm exists, it will
vigorously pursue the appropriate remedies.[15] Perhaps the ombudsman’s recommendations will
provide that spark.

Conclusion

Much has been made of Mulvaney’s attempts to reorganize the bureau. For instance, the CFPB’s January
announcement that it would be transferring the Office of Fair Lending and Equal Opportunity, or OFLEO,
from the Division of Supervision, Enforcement and Fair Lending to the Office of Equal Opportunity and
Fairness sparked media backlash and Congressional inquiries.[16] However, unlike OFLEO, the Office of
Students’ existence is not mandated by the Dodd-Frank Act and it was not charged with investigating or
bringing enforcement actions against student lenders or servicers, or playing a direct role in overseeing
student lending examinations. Against this background, it appears more likely than not that the recent
reorganization of the Office of Students will have a less profound impact on the student loan market
than the OFLEO restructuring may have with regard to fair lending investigations, enforcement actions
and examinations.
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