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company is considering issuing a customized
Acoin or token to raise money for an applica-

tion it is building. It feels confident it can cap-
italize on the growing rise in such innovative funding
methods and avoid onerous regulatory regimes in the
process. However, the company should proceed very
cautiously, lest it raise the ire of regulators here and
abroad, as well as investors who may feel defrauded or
wronged if the investment is unsuccessful.

This article examines recent enforcement actions
and the increasing attention on fundraising methods
that use coins or tokens—that is, Initial Coin Offerings
(ICOs)—by regulators in the United States, including
the Securities and Exchange Commission (SEC), as
well as in certain other jurisdictions throughout the
world. Ambiguities and dynamic change abound in
this area so it is imperative that companies keep abreast
of the latest developments. Although a company can
still engage in a successful (and fair and lawful) ICO
in many jurisdictions, it is important to make sure it
seeks out and receives informed advice from counsel
in order to manage any potential risks.

The Rise of ICOs

Virtual currency, most notably Bitcoin," has been
gaining increasing attention including for its largely
volatile (and debatable) valuation.? Some fear that this
is a “bubble that could burst.”® However, companies
are increasingly capitalizing on its benefits. That being

said, one of the purported benefits of virtual currency,
the lack of central bank involvement, is also a significant
concern, leading many to believe that it may be used
by criminals and other bad actors “who look to avoid
detection by skirting standard payments systems.”

In lockstep with the rise of virtual currency
has been the rise of the ICO. The term “ICO” was
originally coined to refer to an initial offering of a
cryptocurrency. However, the term has come to refer
also—and, perhaps, primarily—to a method for rais-
ing money by selling tokens that (like Bitcoin and
most other cryptocurrencies) operate on decentral-
ized ledger systems, but (unlike Bitcoin and many
other cryptocurrencies) generally represent some
sort of rights with respect to the issuer.” The focus of
this article is on the latter types of ICOs.

This method of fundraising has been compared
to “crowdfunding” as the ICOs typically “offer buy-
ers of digital tokens the right to use them at some
future date to buy a product or service the com-
pany will develop.”® Or, as recently explained by
the SEC, “promoters of ICOs may tell purchasers
that the capital raised from the sales will be used to
fund development of a digital platform, software, or
other projects and that the virtual tokens or coins
may be used to access the platform, use the software,
or otherwise participate in the project.”” In 2017,
companies and other organizations raised more than
$3 billion from investors through coin offerings.®
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However, the rise of [ICOs—many of which have
been done outside securities regulatory regimes—
has been met with some fierce criticism. Some have
likened this way of raising money as a “Wild West”
situation given that “law and order has not kept pace
with the sprawl of society into uncharted territories.”
As expressed by Joseph Grundfest, who was a com-
missioner at the SEC in the 1980s and is currently
a professor at Stanford University, “I.C.O’ repre-
sent the most pervasive, open and notorious viola-
tion of the federal securities laws since the Code of
Hammurabi.”® Grundfest predicted a rise of enforce-

ment actions and hoped for a “sweep of 50 .C.O.s.”™

Recent SEC Enforcement Actions
and Lawsuits in the United States

Recap of the SEC’s DAO Report

On July 25, 2017, the Securities and Exchange
Commission (SEC)’s Division of Enforcement
issued its first report evaluating the legal classifica-
tion of tokens in the context of a virtual organization
known as “The DAO” (standing for Decentralized
Autonomous Organization), which aimed to sell
tokens to investors through an ICO. These tokens
werealso promoted by a German firm called Slock.it.™
Although the SEC did not pursue an enforcement
action, it did find that the tokens qualified as secu-
rities under the United States securities laws (the
Securities Act of 1933, as amended (the Securities
Act), and the Securities Exchange Act of 1934, as
amended (the Exchange Act)).” In classifying the
token as a security, the SEC applied its longstand-
ing and “flexible” definition of a security from the
Howey case™ and reiterated that a security includes
an investment contract which “is an investment
of money in a common enterprise with a reason-
able expectation of profits to be derived from the
entrepreneurial or managerial efforts of others.”" As
part of its application of the Howey test, the SEC
noted that Slock.it and its co-founders actively over-
saw The DAO and provided significant managerial
efforts including managing vulnerabilities in The
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DAOQO’s code. Ultimately, the SEC urged companies
to examine carefully whether ICO tokens would
meet the definition of a security: “The Commission
stressed that those who offer and sell securities in
the US are required to comply with federal securi-
ties laws, regardless of whether those securities are
purchased with virtual currencies or distributed with
blockchain technology.”® To be clear, the SEC did
not say that 2// ICOs involved securities but rather
only that they may involve securities in certain
instances and that it was incumbent on companies
to take a hard look at whether a token was in fact a
security.

Initial Guidance and Investor Alerts
from the SEC

Also on July 25, 2017, the SEC issued an Investor
Bulletin related to ICOs." It noted that ICOs “may
provide fair and lawful investment opportunities” but
that they could also be used “improperly to entice
investors with the promise of high returns in a new
investment space.”"® Later, on August 28, 2017, the
SEC’s Office of Investor Education and Advocacy
Issued an Investor Alert related to public companies
making “ICO-related claims.”® In that Alert, the SEC
noted again that while ICOs “may provide fair and
lawful investment opportunities” they were also sus-
ceptible to wrongdoing. Among other items, investors
were cautioned to look for “warning signs of possible
ICO-related fraud” such as a “[cJompany that has
common stock trading claims that its ICO is “SEC-
compliant” without explaining how the offering is in
compliance with the securities laws; or [cJompany
that has common stock trading also purports to raise
capital through an ICO or take on ICO-related busi-
ness described in vague or nonsensical terms or using
undefined technical or legal jargon.”°

Creation of the SEC’s Cyber Unit,
Additional Guidance and Recent
Enforcement Actions

Further reflecting its dedication to the scrutiny of
ICOs, on September 25, 2017, the SEC announced



the creation of a new Cyber Unit that would target
“cyber-related misconduct.”® The SEC’s press release
for the new unit specifically called out a focus on
“violations involving distributed ledger technology
and initial coin offerings” as well as more traditional
cyberthreats like hacking, misconduct perpetrated
through using the dark web and threats to trading
platforms.?

On September 29, 2017, the SEC charged a
businessman (Maksim Zaslavskiy) and two com-
panies with defrauding investors related to an ICO
involving a token called REcoin, which investors
were told was the first ever “cryptocurrency” backed
by real estate.?® Zaslavskiy allegedly told investors
that he had a team of lawyers, professionals, bro-
kers, and accountants that would invest REcoin’s
ICO proceeds in real estate. In reality, according to
the SEC, no such operations existed and Zaslavskiy
never hired or even consulted any professionals. The
SEC sought and obtained an emergency court order
freezing the assets of Zaslavskiy and his companies.

The SEC also issued a statement, on November 1,
2017, related to potentially unlawful promotions of
ICOs by celebrities and warned that “any celebrity
or other individual who promotes a virtual token or
coin that is a security must disclose the nature, scope,
and amount of compensation received in exchange
for the promotion. A failure to disclose this informa-
tion is a violation of the anti-touting provisions of
the federal securities laws.”**

On November 8, 2017, SEC Chairman Jay
Clayton made remarks addressing ICOs and noted
that “investors often do not appreciate that ICO
insiders and management have access to immedi-
ate liquidity, as do larger investors, who may pur-
chase tokens at favorable prices” and that “[t]rading
of tokens on these platforms is susceptible to price
manipulation and other fraudulent trading prac-
tices.”” He reiterated that the SEC had “warned
that instruments, such as ‘tokens,” offered and sold
in ICOs may be securities, and those who offer and
sell securities in the United States must comply with

the federal securities law.”2®
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Later, at the end of November, Chairman
Clayton made even stronger statements indicating
that the SEC was going to move into more enforce-
ment action related to ICOs. In particular, he stated
at a symposium at which he was the keynote speaker:
“I think that now we have given the market a suf-
ficient warning where we can move from level-setting
the field to enforcing it. ... Where we see fraud and
where we see people engaging in offerings that are
not registered, we are going to pursue them because
these types of things have a destabilizing effect on
the market.” To the issue of what constituted a
“security” in an ICO, he bluntly stated: “I have seen
none of them [ICOs] that don’t have the hallmarks
of securities.”®

True to his words, on December 4, 2017, the
SEC announced it had halted a “fast-moving” ICO
fraud that had raised up to $15 million by falsely
promising to investors a “13-fold profit in less than
a month.”®® That case—which also marked the first
case filed by the new Cyber Unit—involved a “recidi-
vist” securities law violator named Dominic Lacroix,
who had previously been banned from dealing in
securities, and his company PlexCorps, which had
marketed and sold securities called PlexCoin to inves-
tors in the United States and elsewhere. The SEC’s
complaint charges Lacroix, PlexCorps and another
business partner with violating the anti-fraud pro-
visions, and Lacroix and PlexCorps with violating
the registration provision of the US federal securities
laws. The complaint seeks permanent injunctions
and disgorgement plus interest and penalties. On
December 14, 2017, a judge in the Eastern District
of New York granted the SEC’s request for a prelimi-
nary injunction to freeze the assets pending trial and
noted that the SEC was likely to demonstrate that
the entity defendant had violated the Securities Act
and Exchange Act and explicitly ruled (without any
fulsome explanation) that the “‘PlexCoin Tokens’
were “investment contracts subject to the Securities
Act and Exchange Act.”3°

‘The SEC’s crackdown on ICOs further expanded
when it took action against an ICO without making
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any fraud claims.3 On December 11, 2017, the SEC
halted a San Francisco company’s (Munchee Inc.,
or Munchee) $15 million ICO because Munchee
offered and sold tokens to the public without regis-
tering the offering under the Securities Act. Munchee
Inc. operates an iPhone app that reviews restau-
rants, and its ICO, which had raised $60,000 from
40 investors before it was shut down by the SEC,
offered investors coins (called MUN) in exchange
for Bitcoin or Ethereum. As noted above, the SEC
order made no allegations of fraud. Ultimately, the
company halted the offer, refunded investors and
did not pay a penalty to end the investigation.?
Notably, and also on December 11, Chairman
Clayton issued a “Statement on Cryptocurrencies
and Initial Coin Offerings” that included the follow-
ing warning that the SEC was closely scrutinizing
ICOs: “[f]ollowing the issuance of the 21(a) [DAO]
Report, certain market professionals have attempted
to highlight utility characteristics of their proposed
initial coin offerings in an effort to claim that their
proposed tokens or coins are not securities. Many
of these assertions appear to elevate form over sub-
stance.” At a December speech for the American
Institute of CPAs, Chairman Clayton told the audi-
ence that more enforcement actions would follow
if coin sponsors continue to ignore securities laws:
“We have a pretty good body of law,” Clayton told
the audience. “But lawyers need to do a better job of
explaining when a bit of code becomes a security.”3*
On January 4, 2018, Chairman Clayton stated
(along with Commissioners Kara M. Stein and
Michael S. Piwowar): “Unfortunately, it is clear that
many promoters of ICOs and others participating in
the cryptocurrency-related investment markets are
not following these laws,” and “[t]he SEC and state
securities regulators are pursuing violations.”3*
More recently, Chairman Clayton said that
“market professionals, especially gatekeepers, need
to act responsibly and hold themselves to high stan-
dards. To be blunt, from what I have seen recently,
particularly in the initial coin offering ... space, they
can do better.”®® He has also stated that “if people
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don’t change their ways we're going to be bringing

more cases.”?

Indeed, on January 30, 2018, the SEC
announced that it had obtained a court order to halt
another ICO that allegedly raised $600 million in
just two months by selling unregistered investments
in the “AriseCoin” cryptocurrency.?® The SEC’s com-
plaint centers on misrepresentations by the company
and its principals, who allegedly falsely claimed that
it purchased an FDIC-insured bank and omitted
to disclose the criminal background of key execu-
tives.®® Steven Peikin, Co-Director of the SEC’s
Enforcement Division, further stated related to the
action against AriseCoin that: “This is the first time
the Commission has sought the appointment of a
receiver in connection with an ICO fraud. We will
use all of our tools and remedies to protect investors
from those who engage in fraudulent conduct in the
emerging digital securities marketplace.”*?

Although we have not yet seen Professor
Grundfests hope for a “sweep of 50 I.C.O.s,”*' the
above recent enforcement actions may just be the tip
of the iceberg as the Cyber Unit of the SEC con-
tinues to train its sights on ICOs. Moreover, the
scrutiny by the SEC is not limited to those compa-
nies that offer tokens that may be securities but also
extends to so-called intermediaries such as exchanges
and brokers who facilitate crypto-currency transac-
tions. In his December 11 Statement noted above,
Chairman Clayton also stated that: “In addition to
requiring platforms that are engaging in the activi-
ties of an exchange to either register as national
securities exchanges or seek an exemption from reg-
istration, the Commission will continue to seek clar-
ity for investors on how tokens are listed on these
exchanges and the standards for listing; how tokens
are valued; and what protections are in place for

market integrity and investor protection.”*?

Private Class Action Lawsuits

ICOs are also now appearing front and cen-
ter in lawsuits brought by purchasers of tokens,
most notably multiple lawsuits centering around



the blockchain Tezos ICO, which raised $232 mil-
lion in July 2017% for a startup called Dynamic
Ledger Solutions, Inc. (DLS). The purchasers of
Tezos tokens (Tezzies) purchased the tokens with
US dollars, Bitcoin, or Ethereum. A Swiss-based
foundation—the Tezos Foundation—was created to
collect the ICO proceeds.

Multiple lawsuits were filed as putative class
actions against DLS, its founders (Arthur and
Kathleen Breitman) and other parties premised on
the notion that Tezzies are securities and alleging var-
ious causes of action including violations of the fed-
eral securities laws, as well as California’s Corporate
Securities Law of 1968 and California’s Unfair
Competition Law (Section 17200 of the California
Business and Professional Code). On November 13,
2017, a class action lawsuit was filed in federal court
in Florida against DLS, the Breitmans, and Tezos
Foundation.** Moreover, four cases have been filed
before the Northern District of California and the
Honorable Richard Seeborg, involving the Tezos
ICO.* Plaintiffs allege, among other things, that
the defendants attempted to skirt US securities laws
by basing the Tezos Foundation in Switzerland as
well as characterizing the funds raised as “donations”
rather than investments. Not surprisingly, at least
one of the class action complaints features on its first
page Professor Grundfest’s quote that “I.C.O.s rep-
resent the most pervasive, open and notorious viola-
tion of the federal securities laws since the Code of
Hammurabi.”#®

In one of the four California-based cases (the
MacDonald case), the plaintiffs sought an emer-
gency injunction to freeze defendants from spend-
ing, converting, or dissipating the cryptocurrency
assets acquired through the Tezos ICO, which the
court denied on December 20, 2017. The court held
there was insufficient evidence that the ICO funds,
which were being held by the Swiss foundation, were
being mismanaged or dissipated pending the lawsuit
and, thus, the plaintiff could not show the neces-
sary “irreparable harm” for the provisional remedy.*’
In another one of these cases (Okuso), a preliminary
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injunction hearing was set for January 11, 2018 but

was later withdrawn.*®

Similar ICO lawsuits have been filed in federal
court in Florida against Centra Tech, Inc. (whose
tokens were promoted by Floyd Mayweather and
which may have prompted the SEC’s anti-touting
statement discussed above) and in federal court in
Washington against Giga Watt Inc., a proposed
Bitcoin mining host. Lawsuits have also been filed
against cryptocurrency exchanges such as Coinbase
(see below regarding the lawsuit against Coinbase
related to an IRS summons), Kraken and the now-
defunct Cryptsy.*® On January 30, 2018, another
class action lawsuit was filed by an investor (who is
represented by the same plaintiffs’ counsel who sued
Centra Tech in Florida) in the Northern District of
California in connection with an ICO dubbed the
“Paragon ICO” that raised at least $70 million in
digital cryptocurrencies and that was focused on the
marijuana industry.>

Most of these lawsuits are still in the early stages
(indeed, no class has yet been certified in the 7Zezos
cases) but it is clear that entities issuing tokens
should consider the potential civil liabilities (be it
for securities violations or common law fraud), in
addition to regulatory scrutiny. Courts will have
increasing input into determining the legal nature
of cryptocurrency tokens (for example, whether the
particular tokens qualify as securities) and the liabili-
ties and responsibilities for entities and persons that
engage in ICOs.

State Securities Authorities, CFTC,
and Other Regulators

In addition to the SEC, state securities authori-
ties and the US Commodity Futures Trading
Commission (CFTC) are also beginning to regulate
ICOs. For example, Texas became the first state to
issue administrative orders against cryptocurrency
companies. The Texas securities commissioner
entered two separate cease-and-desist orders against
cryptocurrency companies for unregistered offerings
of securities.”’ And on January 4, 2018, the North
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America  Securities Administrators  Association
(NASAA), the 50-state association of securities reg-
ulatory authorities, reported on its cryptocurrency
survey of state regulators and warned of the perils of
investing in ICOs and related investment products.>

In a 2015 enforcement action, the CFTC
expressed the view that Bitcoin and other virtual
currencies that are traded in interstate commerce
are commodities subject to its anti-fraud and anti-
manipulation authority.® More recently, the CFTC
issued an educational document in which it expresses
the admittedly untested view that it has jurisdiction
to regulate derivative contracts referencing virtual
currencies and margined, leveraged, or financed
virtual currency trading, which could be read to
include ICOs.>* In subsequently reported remarks,
CFTC Commissioner Quintenz attempted to clarify
the CFTC’s position by explaining that ICOs “may
start their life as a security from a capital-raising per-
spective but then at some point—maybe possibly
quickly or even immediately—turn into a commod-
ity.”® He explained that the tipping point from a
security to a commodity may be when the value of
the virtual currency, which he alternatively referred
to as a virtual commodity, is no longer based primar-
ily on the efforts of others, but rather is based on its
own intrinsic value.?®

Separately, the CFTC did not stop the Chicago
Mercantile Exchange and Chicago Board of Options
Exchange from launching Bitcoin futures, and trad-
ing opened for these “new derivatives” in December
2017; however, the agency warned customers that
speculation in Bitcoin is a “high-risk transaction.”™”
The CFTC also held a public meeting in January
2018 to address the self-certification process used
by the exchanges to launch the Bitcoin futures
products.®®

Although beyond the purview of this article, it is
worth noting that the Financial Industry Regulatory
Authority (FINRA) has prioritized its review of
broker-dealer involvement in effecting transactions
in digital assets and ICOs to ensure FINRA mem-

ber firms’ compliance with federal securities laws and
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FINRA rules.”® In addition, the IRS has stated that
cryptocurrency must be treated as property for tax
purposes and recently won a ruling (on November 30,
2017) by a federal judge in San Francisco who held
that Coinbase, an exchange for Bitcoin and Ethereum,
needs to surrender certain user date for 2013-2015 to
the IRS in response to the IRS’ summons.*°

Certain International Developments

Companies considering an ICO are, of course,
not limited to formation and the sale of digital assets
in the United States. International companies plan-
ning to raise money through an ICO, however, are
not necessarily free from regulation under United
States law. As we have seen, some entities involved
in an ICO may be located in a foreign jurisdiction,
such as the Tezos Foundation based in Switzerland,
but still subject to the long arm of US federal securi-
ties laws if they offer tokens or coins that could be
purchased by US persons.

Given the global nature of ICOs and as com-
panies and investors explore ICOs in other jurisdic-
tions, it is important to be aware of how non US
jurisdictions are approaching and regulating ICOs.
As noted below, the approaches vary widely from
extreme (for example, outright banning of ICOs
in China and South Korea) to more nuanced and
case-by-case approaches similar to the United States.
It is also important to recognize that this space is
continuously, and often rapidly, evolving. With that
caveat, below is a general summary of some varying
approaches by different countries.®'

South Korea and China: Outlawing ICOs

On September 4, 2017, China banned ICOs
outright.® A joint statement from the People’s
Bank of China and other government departments
advised that individuals and organizations that have
completed ICO fundraisings should make arrange-
ments to return funds.®® Some have argued that the
ban is a “temporary measure,” but that remains to be
seen.®* China was the first to enact such a ban with
South Korea following suit.



In the case of South Korea, financial regulators
banned all forms of cryptocurrency-based money
raising activities based on concerns about the lack
of control and monitoring of ICOs.®* The Financial
Services Commission stated that “stern penalties”
would be issued on financial institutions and par-
ties involved in issuing ICOs “without elaborating
further on the details of those penalties.”®® More
recently, in January 2018, South Korea’s justice min-
ister stated that the ministry is preparing a bill 70 ban
cryprocurrency trading through its exchanges.®’

Europe

While known for its comparatively intense regu-
lation, the European Union so far appears relatively
receptive to ICOs describing them as an “innovative
way of raising money from the public, using coins
or tokens.”®® According to one study, startups in
Europe raised more capital through ICOs in the last
three years than in any other region in the world.*
However, similar to the investor alerts issued by
the SEC noted above, the European Securities and
Markets Authority (ESMA) has issued several state-
ments on ICOs after observing the “rapid growth
in ICOs globally and in Europe.””® One statement
relates to detailing the risks of ICOs for investors
(including warning investors about the high risk of
“so-called ICOs” which include the “total loss of
your investment” and noting that some ICOs may
operate “outside the regulated space” and may be
used for fraudulent or illicit activities).

In another statement, the ESMA describes the
rules applicable to firms involved in ICOs: “[W]here
the coins or tokens qualify as financial instruments it
is likely that the firms involved in ICOs conduct regu-
lated investment activities, such as placing, dealing in
or advising on financial instruments or managing or
marketing collective investment schemes” and “may be
involved in offering transferable securities to the pub-
lic.”" In those situations, EU rules would apply, such
as the Prospectus Directive (requiring publication of a
prospectus before the offering is made within an EU
Member State), the Markets in Financial Instruments
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Directive (or MiFID), and the Fourth Anti-Money
Laundering Directive.”? In relation to the Anti-Money
Laundering Directive, the European Parliament and
the council reached an agreement in December 2017
that the Directive will be amended with a view to
virtual currencies and focused on “measures to bet-
ter counter the financing of terrorism and to ensure
increased transparency of financial transactions.””

Germany—a prominent Member State of the
EU—has also issued warnings to consumers about
the risks of ICOs. For example, on November 15,
2017, Germany’s Federal Financial Authority
(BAFin) released such a warning to investors and
also expressed the opinion that tokens qualify as
financial instruments and, accordingly, persons deal-
ing with tokens are required to obtain a license from
the BaFin pursuant to section 32 of the German
Banking Act (Kreditwesengesetz).”

Hong Kong

In Hong Kong, the Securities and Futures
Commission (SFC) stated that “depending on the
facts and circumstances of an ICO, digital tokens
that are offered or sold may be ‘securities’ as defined
in the Securities and Futures Ordinance (SFO), and
subject to the securities laws of Hong Kong.””® In
particular, examples of situations where tokens could
be regarded as securities include the following:

m  “Token holders may be given shareholders
rights, such as the right to receive dividends and
the right to participate in the distribution of the
corporation’s surplus assets upon winding up.”

B “An issuer may repay token holders the princi-
pal of their investment on a fixed date or upon
redemption, with interest paid to token holders.”

B “Token proceeds are managed collectively by the
ICO scheme operator to invest in projects with
an aim to enable token holders to participate in
a share of the returns provided by the project.””®

In cases when an ICO involves an offer to
the Hong Kong public “to acquire ‘securities or

Copyright © 2018 by CCH Incorporated. All Rights Reserved.



8 THE INVESTMENT LAWYER

participate in a [collective investment scheme], reg-
istration or authorization requirements under the
law may be triggered unless an exemption applies.”
Moreover, “parties engaging in the secondary trad-
ing of such tokens (for example, on cryptocurrency
exchanges) may also be subject to the SFC’s licensing
and conduct requirements” and “[c]ertain require-
ments relating to automated trading services and
recognized exchange companies may be applicable to
the business activities of cryptocurrency exchanges.””

Of note, on February 9, 2018, the SFC
announced it had sent warnings to seven cryptocur-
rency exchanges in Hong Kong or with connections
to Hong Kong as well as to seven ICO issuers, and
the SFC pledged to continue “to closely monitor
ICOs.”"®

However, apart from those digital tokens falling
within the definition of “securities” under the SFO,
“Hong Kong does not have any targeted regulatory
measures on virtual commodities in respect of their
safety or soundness, as well as the trading platforms
or operators of such commodities,” which are subject
to existing laws of Hong Kong against money laun-
dering, terrorist financing, fraud and cyber-crimes.”

Russia

On December 28, 2017, the Russian Ministry
of Finance submitted a bill that would limit the
amount that can be raised through an ICO to 1 bil-
lion rubles [~ USD$17.4 million] and limit the
amount that each unqualified investor will be able
to invest in an ICO to 50,000 rubles [~$900].8° In
a more recent draft of the bill, the amount of invest-
ment was still limited to 50,000 rubles.?" “Moreover,
the Finance Ministry wants to allow only for the
trading of cryptocurrencies on licensed exchanges of
digital financial assets, or through existing trading
platforms that have stock exchange licenses.”®?

Conclusion

Issuers of digital assets, tokens, coins or forms of
virtual currency hoping to capitalize on the wave of
ICOs should proceed with caution and seek advice
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of experienced counsel relating to the applicability of
securities and other laws in the United States as well
as other jurisdictions, including advice that takes
into account where and how the tokens or coins are
being marketed. Experienced counsel can also assist
with precise disclosure that will help satisfy obliga-
tions under the federal securities laws. If the token is
deemed to be a security, then the ICO must be reg-
istered with the SEC under the Securities Act or an
applicable exemption from the registration require-
ments must be available. Depending on the reach
of the ICO, other countries’ laws and regulations
may also apply and local counsel may need to be
consulted. ICOs provide an innovative way to raise
money and are allowed in most jurisdictions, pro-
vided they comply with the many (and dynamically
changing) legal regimes.
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This article summarizes recent regulatory and

litigation developments as of February 9, 2018.
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