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Mining across borders

By lan Coles, Partner and Global Mining Group Head

Finance transactionsinthe miningindustry
cross borders. ABrazilian based mining
company seeking equity capital to finance the
development of a projectin Africamight tap
the marketin Canada. A Canadian miner
looking for debt finance in connection with a
projectin West Africawill probably lookin the
firstinstancein London. A large majority of
M&A transactions inthe miningworldinvolve
across-border element.

What challenges are posed by these cross-
border elements of atransactionand howare
those challenges best assessed and met? The
followingare just some of the challenges
which this writer has seen over theyears.
Indiscreet actual examples would be
inappropriate but, for example, whenacting
for sponsors we have been surprised when, at
the last minute, finance providers for projects
in LatAm have discovered that self-help
remedies might not be available to them.

Language - the most basicand obvious
challenge. Englishis the linguafrancaof the
international business world butitis not the
day to day method of communicationina
government departmentin BurkinaFasoora
working mine in Kazakhstan. While
international business menand women,
lawyersand other advisers can communicate
and negotiate in one language important
pieces of deals must be transacted insome
otherlanguage. For example, negotiations in
connectionwithadirectagreementto be
enteredinto with agovernmentin the context
ofaprojectfinance transaction willneed to be
conducted inthe language of the countryin

question. Theimportant factor hereis not so
muchthe actual negotiations but the
communication of the results of the same to
the core deal team. Negotiations of this type
willinvariably be conducted by somebody on

the periphery of the overall transaction who'is
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projectsin placessuchas Eretriaand Central

African Republic where that has beenthe case.

Negotiating Style - while many of those who
have negotiatedinacross-border
environment will insist that particular
nationalities have particular negotiating styles
this may be afunction of anecdotal experience
rather thanamore empiricalassessment.
Thereareaggressive and bombastic English
bankersandlawyersjustastherearethose
withameekerand solicitous approach.
Likewise,approachable and diplomatic
Americans do exist. Stereotypingis dangerous
and has got many adeal offto the wrong start.
Commence deals witha clean sheet of paper
without jingoistic presumptions - although of
course by all means adjust behaviourin
accordance what you are confronted with.
The potential conflictis heightened where
projectsinvolve more thanasinglejurisdiction
-forexamplealithiumsalaronthe border of
Iranand Afghanistan orastranded project
requiringaccessrights througha
neighbouring country where conflict exists.
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Business Custom -always be cognisant of local
custom-beitattending meetings with
equivalent numbers of representatives to the
other side, not sitting closest to the door or
not showingthe bottom of your shoetoan
adversary. Trade and business associations
publish booklets with details of pitfalls to
avoid sotherelevantinformationis easily
accessible. We have seen projects founder
because, for example, parties have not
understoodthe needfor other participantsin
anegotiation to obtain multiple levels of
approvalintheirhomejurisdiction.
Conventional wisdom suggests that this s
common in many Asian jurisdictions but our
experienceis thatitis far more widespread
thanthat.

Legal Systems-legal systems vary hugely.
Possibly the biggest differenceis between
those countries following the English common
law approach of case law developing
principles over time and those countries with
acivillaw approach where codificationis the
foundation. Theimportant thing hereis never
toassumeanything fromthe systemyouare
familiar with willapply in a different
jurisdiction. Invariably surprisesariseasa
result of the question which was never asked.
For example much emphasisis placed onthe
effectiveness and perfection of security
interestsin debt finance transactions. To
those versedinthe common law approach
that might be the end of the story -if thereisa
default the creditor enforces the security and
sellstheassettoathird party. Not soin many

other jurisdictions - particularly inthose with a
civil law tradition. In suchjurisdictions
enforcement might be a courtadministered
process. Inthose countries with less than
efficientjudicial systems thiscanbea
significantimpediment to the effectiveness of

security.

Sanctity of Contract - much is written about
thetendency of those from one country or
anotherto have less respect for the binding
nature of a contract. Of course those growing
upinajurisdiction with historically less
formalistic legal structures might not have the
same hinterland with respect to legal tradition
as,for example,a Western European.Onthe
international stage though it seems that most
people now understand the significance of a
signed document. The fact that courts,
particularly those in England and the US, have
shownanincreasingtendency to entertain
litigation of disputes between foreign litigants
might beafactor here (witness the number of
disputes between Russian oligarchs being
fought outinthe High Courtin London).

The overarchingtheme hereis that cultural
differences can playapartin the conduct of
cross-border transactions. Withalittle
researchand understandingthoughthe
impact of the same on any transaction can be
minimised. Thereis nothing particularly
uniqueinthisrespectinthe miningindustry. It
isjustafactthat cross border considerations
comeinto play with great frequency.
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