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Mining in Southern Africa - Some Comparisons

By lan Coles, Partner and Head of Global Mining Practice

Introduction

The development of the mining industry in
Southern Africa (excludingthe Republic of
South Africa) has been patchyand uneven. In
thisarticle we seek to discover any underlying
themes which might suggest the factors
behind successful development. These are
beyondthe globalthemesaffectingthe
development of the miningindustry today,
most notably the downward curve for
commodity prices (@lthough possibly thatis
aboutto change) and, particularlyinthe
emerging markets, resource nationalism. For
purposes of the analysis we will look at Angola,
Botswana, Mozambique, Namibiaand
Zimbabwe.Zambiais excluded on the basis
that miningalready makesavery significant
contribution to the overalleconomy and has
beenwrittenabout extensively.

Angola

The country hasarelatively under-developed
miningindustry, having historically
concentrated on oil &gas as the major
commodity under exploitation. The steep
declineinenergy prices has placed the
domestic economy under stress, with support
fromthe IMF and the international financial
community being sought. Asaresult the
government has been encouragedtoinitiate
policies designed to diversify the economy.
While the miningindustry only currently
accounts forasmall percentage of GDPitis
potentiallyakey driver. For example, Angolais
already the world’s fourth largest diamond
producer by value and sixth largest by volume.

ArecentreportinHellenic Shipping News
Worldwide speculated that the mining
industry in Angolamight generate revenuein
the region of US$ 7.5 billion by as soonas 2018.
Less that half of the country hasbeen

exploredto date, albeit the legacy of mining of
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growingatanaverage rate of 5.3% perannum.
Potential minerals for explorationinclude
phosphate, copperandiron orealthough
diamonds are expected to be the major
contributortotheindustryinthe foreseeable
future (in 2014 diamond exploitation
generatedaround US$1.6 billionin revenue).
The potential for expanded activity is
illustrated by the fact that one joint venture,
including partnerssuch as Odebrechtand
Alraosa, is responsible foraround 75% of all
diamond production.

Anew Mining Code was enactedin 2011 witha
view to encouraginginternational investment
intheindustry.In particular the new law
soughtto establish security of tenure-where
successful exploration results in the ability of
the explorationlicence holder to exploit the
relevant deposit. The free carried interest
maintained by the governmentin mining
projects wasalsoreducedto10%-moreinline
withindustry norms; particularly in Africa
(althoughthereisalsoan option for the
government to participate inactual
production). Royalties and taxes were also
reduced. The code emphasises the
importance of local communities. Engaging
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with those communitiesin connection with
the development of any mining project s
made amandatory obligation. In addition 5%
of revenuesaccruingto the governmentare
requiredtobeinvestedintheareawhereany
projectislocated. Where price competitive,
local contentisto be preferred.

Botswana

Botswanaalready hasasuccessful mining
industry - particularly in connection with
diamonds (whereitis the world’s largest
producer)and coal. Botswanaisalsohometo
the world’s biggest rough diamond sorting
andvaluing company - Diamond Trading
Company Botswana. Much of the recent news
in connection with the local coalindustry
though has been dominated by news of Anglo
American’s disposal of non-core assets - in this
casethetransfer of itsinterestin the
Morupule mineand closure of the
Mmamabula coalfield. The need for power
across Southern Africathough has increased
the focus on Botswana’s coal and coal bed
methane resourcesand the potential for the
development of associated power stations.
Beyond diamonds and coal mining activity
also takes place in connection with gold,
copper, nickel,cobaltand other minerals.
Takenasawholethe miningsectoraccounts
forapproximately 20% of Botswana’s GDP.

Inaddition toits prospectivity Botswanaisa
highly attractive location forinternational
investment. Politically itisastable democracy
withan openeconomy. Thereare virtually no
restrictions on foreign ownership of local
enterprise and no exchange controls.
Dividends, etc can be remitted offshore with
no restriction (subject, of course, to payment
of any local tax - withholding taxin the region
of 7.5%is currently assessed). Thereisastable
andreliable legal system, including court
processes.Inthe most recent Fraser Institute
Annual Survey of Mining Companies
Botswanawas ranked fifth of all African
countriesintheindexforinvestment
attractiveness (Morocco ranked first,

followed by Burkina Faso, Ghanaand
Namibia). Contributors to the survey noted
that,in contra-distinctionto several other
African countries, Botswana has moved to
improve the localfiscal regime for investors
duringthe current depressed environment for
commodity prices.

Allmineralsinthe ground belongto the State
with the rightto exploreand exploit those
minerals beinggranted underawell
understood and defined licensing system.
Licences (otherthanwith respectto
diamonds) are granted foraperiod of up to
twenty five years. The governmentalso has
therighttoacquireacarried ownership
interestin mining projectsinanamount of up
to15%.Royalties are levied at the rate of 5%
(for precious metals), 3% (for base metals)
and10% (for precious stones).

Mozambique

Mozambique s richly endowed with
commodities. Inaddition to substantial
energy fieldsit possesses diverse mineral
deposits suchas coal, heavy sands, graphite,
gold, phosphates, rare earths and precious
stones. Until recently it had been one of the
success stories on the African continent,
enjoying economic growth above 7% per
annum foralmost tenyears. Required
investmentininfrastructure hasalso been
forthcoming (for example the construction of
railways and port facilities toaccess the
stranded coal depositsin Tete province). The
major story in Mozambique in recent times
though hasbeeninthe political and financial

arenas.

AsinAngola, steeply declining energy prices
have put pressure onthe Mozambique
economy. Followingan IMF financingit
transpired that almost US$1 billion of
previously undisclosed debt had been raised
by the government. Ostensibly raised by the
state-owned tuna fishing company to finance
anewfleetitappearsthattheloan proceeds
were used for other purposes. Following the
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discovery governmentaccess to international
financial markets has been constrained and
Moody’s downgraded the country to B3.
International perception remains poor. The
countryisranked18o (out of 188) onthe UN’s
human development index. Mozambique
ranksin the bottom quartile of African
countries forinvestment attractivenessinthe

Frasersurvey.

Onthe otherhand the abundance of natural
resources in Mozambique remainsagiven. The
legaland regulatory regime applicable to
miningisalso perceivedto be quite helpful (it
ranks relatively well forthis factorinthe Fraser
survey). There hasalso been some good news
recently with theannouncement of the raising
of fundsto complete the Balamagraphite
projectand the signing of offtake contractsin
connectionwiththe same. However,going
forward much willdepend on the view taken by
theinternationalfinancial communityin
relationtothe countryand its government.

Namibia

Of allthe countries inthe Southern African
region Namibiaarguably has the most
attractive storytotellwhenseekingtoattract
investmentinthe miningindustry. The
country s highly prospective for minerals with
uranium, copper, gold, phosphate and
diamonds all being present. The country
offersastable political system,areliable and
functioninglegal systemandapositive
approachto the regulation of the mining
industry.Inthe Fraser survey Namibiaranks
fourthamong African countriesinthe
investment attractivenessindex. In particular
the country ranks very highly for certaintyin
connection with theimplementationand
administration of miningand environmental
regulations.

The mining law in Namibia though s quite old
-havingbeen originally enactedin1992.

However it does provide the critical security
of tenure required to encourage exploration
activity. Recent BEE legislation will mean that

ownership structures may need to be
adjustedalthough the final form of the
legislationand associated regulations may yet
be further amended. Subject to these
considerations foreign ownership of mining

companiesis generally unrestricted.

Zimbabwe

If Namibia is the most advantaged jurisdiction
inthis brief survey then Zimbabwe is surely the
least. Inthe 2013 World Bank Doing Business
Survey Zimbabwe ranked 172 out of 185
countries. Whilerichly prospective - with
substantial gold, platinum, chrome, diamond,
coaland nickel deposits - the current political
and economic backgroundactsasa
substantial barrier toany foreign investment.
Large mining companies have been investedin
Zimbabwe for many decades but several
-seeingno prospect forimprovementinan
economic environment where performing
assetsare key - have started to depart. Rio
Tinto leftin 2015. Many who remain are doing
do purely defensively to protect existing
investments. Government demands for
increased participating ownership interests to
be granted to the State and for the funding of
beneficiationand otherinfrastructureare
obviously not assisting. By way of example, the
government recently ordered licence holders
inthe Chiadzwa diamond field toleave the
region with production being taken under the
control of thegovernment.

Thesignificance of the industry for Zimbabwe
remains obvious though. Just last monthit
was reported that the export of platinum by
Zimplats accounted for 9.7% of the country’s
total export earnings. Afurther3.8%was
accounted for by exports from Mimosa.
Exportersare supposed to have been
incentivised by virtue of a5% bonus payment
onfunds generated but thisis payableinlocal
bond notesandthe absolute value of the
notesisfarfrom clear - particularlyinthe
longerterm. Sceptics fear that thisis simply
the re-introduction of the failed Zimbabwe
dollar by another name.
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Conclusion

Many of the countries inthe Southern Africa
region have taken great strides to adjust the
environment for miningactivity inamanner
which brings the same closer to global
industry standards. However, puttingaside
thoseissues impacting the miningindustry on
aglobalbasisitis clear that by far the greatest
single factor in determining the success of the
industry across Southern Africais political.
While capital forinvestment in new projectsis
certainlyavailable fromavariety of sources it
isalso easily mobile. Competition for that
capitalacrossthe globeisintenseand,in
making the long-term decisions required for
investmentin new projects, investorsare
boundto prefer countries where stability and
transparency are the norm.

Mayer Brown is a global legal services provider advising many of the world’s largest companies, including a significant portion of Fortune 100,
FTSE 100, CAC 40, DAX, Hang Seng and Nikkei index companies and more than half of the world’s largest banks. Our legal services include
banking and finance; corporate and securities; litigation and dispute resolution; antitrust and competition; US Supreme Court and appellate
matters; employment and benefits; environmental; financial services regulatory and enforcement; government and global trade; intellectual
property; real estate; tax; restructuring, bankruptcy and insolvency; and wealth management.

Please visit www.mayerbrown.com for comprehensive contact information for all Mayer Brown offices.

Mayer Brown comprises legal practices thatare separate entities (the “Mayer Brown Practices”). The Mayer Brown Practices are: Mayer Brown LLP and Mayer Brown Europe-Brussels LLP, both limited
liability partnerships establishedin lllinois USA; Mayer Brown International LLP,alimited liability partnershipincorporatedin England and Wales (authorized and regulated by the Solicitors Regulation
Authorityand registeredin Englandand Wales number OC 303359); Mayer Brown,a SELAS established in France; Mayer Brown Mexico,S.C.,asociedad civilformed under the laws of the State of
Durango, Mexico; Mayer Brown JSM,aHongKongpartnershipanditsassociated legal practicesin Asia;and Tauil & Chequer Advogados, a Brazilian law partnership with which Mayer Brownisassociated.
Mayer Brown Consulting (Singapore) Pte. Ltdand its subsidiary, which are affiliated with Mayer Brown, provide customs and trade advisory and consultancy services, not legal services.

“Mayer Brown”and the Mayer Brown logo are the trademarks of the Mayer Brown Practices in their respective jurisdictions.

©2016 The Mayer Brown Practices. Al rights reserved.

0932fin



