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Employer’s financial arrangements and claims under
FIDIC forms of contract

Introduction

Welivein challengingtimes. Thefallin
commodity prices and geopolitical risks
(includingthe Brexit)' combineto create
strong head winds affecting business
confidenceandtheappetite toinvestinthe
development of longtermassets. Working
against these head windsistherelentless
march of urbanisationandassociated
industrialisation, particularly in emerging
economies eager to developandimprovethe
living conditions of their citizens.? The global
trend of urbanisation createsaneedforlarge
scaleinvestmentininfrastructureonan
international scale, be it power generation
assets3transport, water treatment facilities,
seaportsorairports,all of which require the
construction of physical assets.

Itis perhapsan obvious point but delivery of
the builtasset will requireacontractto
regulateits provision. The construction
contract willbe used to specify the design and
performance characteristics of theasset as
wellas containing provisions to regulate how
the costandtimeto completeareto be
calculatedand assessed. The contract canbe
(andin many casesis) drafted asabespoke

1 British Exit from the European Union.

2 Raising global growth to deliver better living
standards and quality jobs has been the G20’s
highest priority over the past year, with the
“Global Infrastructure Initiative”. However, this
has identified a funding gap in infrastructure
investment of around USD 15 to 20 trillion over
the next 15 years.

3 Two out of three people in subSaharan Africa lack
access to electricity. Tony Blair’s Africa
Governance Initiative is working with President
Obama’s Power Africa initiative to help drive
access to electricity across the continent.

instrument, crafted for the particular project
required. However, thereisaconsiderable
attraction to standard form contracts; both
repeat and one-off clients may feel more
comfortable withastandard formand such

formsarealso familiar to the supply side of the
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contracts started out life with afocus on the
European market andinitially, withafocus on
civilengineering projects. Nowadays, FIDIC
contractsare promoted globally and
encountered in manyjurisdictions beyond
Europe, including South America, China, the
Far Eastand Africaand insectors from civil
engineeringinfrastructure to process
engineeringand power generation.

Disputes in commercial relationshipsare an
inevitable fact of life. However,whenthere are
economic tensions betweenthose procuring
assetsand those supplyingthem, the
likelihood of disputes arisingincreases. These
tensionsare prevalentin the international
market currently,due to the cancellation or
postponement of billions of dollars of projects
by major oiland mining companies, in reaction
tothe price downturnin oiland commodities

4 There are other standard form contracts used
internationally including those prepared by the
Engineering Advancement Association of Japan
(“ENNA”); the Institution of Chemical Engineers
(“IChemE”); the Institutions of Mechanical
Engineers and Engineering & Technology
(“IMechE”); and the New Engineering Contract
(“NEC”).
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and in many cases, the need to re-build
balance sheets. This has led to significant
over-capacity onthe contracting side in many
international markets, with too many
contractors chasingtoo little work. This
imbalance between supplyand demand has
thetendencyto produce contractors
tendering for works at costs which are barely
economic, with the sole purpose of
supportingthe continued existence of the
contracting organisation. This mentality can
also lead to contractors seeking to make up
for their loss-making or slender margins
through the advancement of claims. Under-
funded Contractors can cause significant
problems to Employers developing their
assets. Takentogether, this producesa potent
cocktail of problems and disputes.

FIDIC forms of contract recognise disputes
and claimsasafactof lifeand theyare unique
amongst standard form construction
contracts, in containing set procedures for
theadministration of claims by one party
againstthe other. Much has been written
about claims made by contractors under the
FIDIC forms (given the strict claims machinery
of Sub-Clause 20.1) but until recently, not
much attentionappears to have beenfocused
ontheadministration of Employers’ claims.
This briefarticle seeks to redress that balance
andtodosoinlight ofarecentand important
Courtdecision.

Thisisadecision of the Judicial Committee of
the Privy Councilanditalsoaddressed the
provision of security for payment by the
Employer;another unique feature of FIDIC. It
isthereforeimportantfor parties using FIDIC
forms of construction contract
internationally for the development of their
infrastructure, processand energy plants.

The Judicial Committee of the
Privy Council

The Judicial Committee of the Privy Council
originated as the highest court of civiland
criminal appeal for the British Empire. It now
fulfils the same purpose for many currentand
former Commonwealth countries, as well as
the United Kingdom’s overseas territories,
Crown dependenciesand military sovereign
baseareas. The most commonwork of the
Courtisthe hearing of Commonwealth
appeals, typically from the Court of Appeal of
various jurisdictions in the Caribbean and
West Indiessas wellas Jersey, Gibraltar,
Mauritiusand New Zealand. Ajudgment of the
Privy Councilis made by Judges whosit on the
UK’s Supreme Court.

Onethird of the world’s population live in
common law countries and because of the
system of precedent, the decisions of the
Privy Council onappeal from one common law
jurisdiction, will be relevant when considering
similarlegal questionsinall other common law
jurisdictions. Ajudgment handed down by the
Privy Council is thereforeanimportant judicial
pronouncement;itisbindinginthe
jurisdiction to whichitrelatesand has
persuasive authority inall other common law
jurisdictions, including England, Walesand
NorthernIreland.

Itistherefore significant when the Privy Council
comesto consider boththe Employer claims
machineryandthe provisions concerning
Employer’s financialarrangements of the
widely used FIDIC form of contractasitdidin
2015. Thisis particularly so giventhat these two
provisions of the FIDIC form had not been
consideredjudicially before and the Privy
Councilissuchasenior court.

5 Antiguaand Barbuda, Anguilla, the Bahamas,
Belize, Bermuda, the British Virgin Islands, the
Cayman Islands, Jamaica, Montserrat, St
Christopher and Nevis, Trinidad and Tobago, Turks
and Caicos Islands.
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The NIPDEC case

The case of Nl International (Caribbean)
Limitedv National Insurance Property
Development Company Limited (No. 2) (2015)°
isajudgment of the Privy Council,onappeal
fromadecision of the Court of Appeal of the
Republic of Trinidad and Tobago. The
judgment was delivered by Lord Neuberger
(whoalso servesas President of the UK’s
Supreme Court) inajudgment handed down
on 6 August 2015. The case concerns disputes
betweenthe Employer (NIPDEC) and the
Contractor (NHIC) arising out of a contract
forthe construction of the new Scarborough
Hospitalin Tobago. The contract was based
uponthe FIDIC General Conditions of
Contractfor Construction, First Edition 1999,
alsoknownasthe Red Book. Theterms of the
Red Bookas considered by the Courtinthe
NIPDEC case areidentical to those foundin
the FIDIC Yellowand Silver Books.” This
decisionis therefore of widespread
application forinternational projects which
use FIDIC Red, Yellow or Silver Book terms as
the basis of the construction contract.

Following disagreements between the parties,
NHIC suspended works on the projectand
sometime later purported to exercise its right
todetermine the contract. The partiesthen
referredanumber of differencesto
arbitration under the terms of the contract.
The Arbitrator (Dr Robert Gaitskell QC)
issuedanumber of awards. Two of theissues
determined by the Arbitrator were then
challenged. These twoissueswere connected.

Thefirstissue was the Arbitrator’s decision
that the Contractor, NHIC, was entitled to
terminate the contract. Thisarosefroma
questionas to whetherthe Employer, NIPDEC,
had met the threshold for giving financial
security for performance of its payment

6 [2015] UKPC37.

7 Yellow Book Conditions of Contract for Plant and
Design-Build (ISBN 2-88432-023-7) and Silver
Book Conditions of Contract for EPC/Turnkey
Projects (ISBN 2-88432-021-0), both First
Editions, 1999.

obligations under the contract (Issue No.1).
The second aspect of the Arbitrator’saward
which was challenged related to certain
financial claims which he had to resolve. This
concerned the requirements for NIPDEC to
commence and maintain its claims against the
Contractor (Issue No.2). It may be convenient
toaddresseachissueinturn.

Employer’s financial arrangements
-amixed question of factand law
(Issue No.1)

As noted earlier, FIDIC is unique amongst
standard forminternational construction
contractsin containinga provision requiring
the Employer to provide satisfactory evidence
thatitisabletodischargeits payment
obligations under the contract. Sub-Clause
2.4 states:

“The Employer shall submit within 28 days
afterreceiving any request from the
Contractor, reasonable evidence that
financial arrangements have been made and
are being maintained which will enable the
Employer to pay the Contract Price (as
estimated at that time) in accordance with
Clause 14 [Contract Price and Payment]...”

Thefactsinthe NIPDEC case works providea
salutary lessoninthe application of this
provisionand the effect of non-compliance.
The works commencedin March 2003and
were subject toan original Contract Price of
some TT$118,185,069.% Asthey progressed,
the cost of theworksincreasedandin
September 2014, the Contractor requested
that the Employer provide evidence of its
financialarrangements under Sub-Clause 2.4
sufficient to satisfy the projected increased
Contract Price, which was estimated to be in
excess of TT$286 million;? anincrease of over
140%.

8 Approximately US$ 17.6m.
9 Approximately US$ 42.6m.
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The Privy Counciljudgment gives outline facts
astothe extentto which the Employer sought
tosatisfy the evidentialthreshold under
Sub-Clause 2.4. For the full story,you needto
gotothe Trinidadand Tobago Court of Appeal
judgment.’® The Court of Appeal judgment
was delivered on 20 December 2013and sets
outthetext of the relevant exchange of letters
betweenthe partiesand the financial security
assurances given by the Office of the
Permanent Secretary of the relevant Ministry.
Itis not necessary to recite the full exchanges
between the parties but itis sufficientto note
thatthe Contractor was concerned that
without formal Cabinet Approval fromthe
Government of Trinidad and Tobago,any
assurances would be of limited value.

Inapproachingthis question, the Court of
Appeal foundthat “reasonable evidence” of
financialarrangements under Sub-Clause 2.4
wasamixed question of law and fact, quoting
Hudson’s Building and Engineering Contracts™

“..it haslong been recognised that some
questions of law depend upon applying what
have been called primary factstoalegal
proposition itself containing afactual
element...sometimes describedasa
question of mixed lawandfact or simplyasa
secondary finding of fact. Classical examples
would be afinding that, on primary facts
found,acontract had been frustrated or that
aparticular period constituted areasonable
time within which service of required notice
was to take place.”

Howeverand crucially, the Court of Appeal
allowed itself to get involved in the factual
aspect of the question:

“Similarly, in this case the assessment of the
evidence isaquestion of fact. Whetherthat
evidence is “reasonable”isa question of law. It
isanobjectivestandard. Sinceitisan objective
test, itis reviewable by a Court of law.

10 C.A.No.2810f 2008. H.C.C. No. CV2007-02224.
11 Volume 2, 11th Edition.
12 Paragraph 8o CA judgment.

Moreover,inapplyingthe lawto the factsany
wrongful conclusion or wrongfulinference of

factisalso reviewable asan error of law.”3

Onemight,asafirstimpression,concludethat
there was nothingwrongwith the Court of
Appeal reviewingthefactsafresh. Afterall, that
waswhattheappellant Employer wasaskingthe
Courtof Appealto do,indecidingwhetherthe
Employer hadinfact satisfied the “reasonable
evidence”threshold of financialarrangements
under Sub-Clause 2.4. Onthis basis, the Court of
Appeal reasoned that the Arbitrator had been
wrongto conclude onthe evidence that the lack
of formal Cabinetapproval of theincreased
budget forthe works did not satisfy the
threshold of “reasonable evidence” of financial
arrangementsunder Sub-Clause 2.4. Inthe
judgmentand reasoning of the Court of Appeal:

Clause 2.4 speaks of “reasonable”evidence. It
does not require the best or purest form of
evidence. Reasonableness for the purposes
of clause 2.4 depends on the nature of the
evidence. Cabinet approvalisno doubtthe
best form of evidence of financial
arrangements. Thus the evidence of Cabinet
approval would easily have satisfied the
requirement of “reasonable”evidence in
clause 2.4, as did the December 2004 letter.
Butthe absence of Cabinet approval would
not necessarily have breached it, if the
assurance of the Employer’s ability to pay
came fromthe Permanent Secretary. The
lack of Cabinet approval does not renderany
otherevidence “not reasonable”. That must
turnonthe nature of the evidence. NHIC by
its insistence on Cabinet approval was asking,
not for reasonable evidence, but foran
absolute guarantee orassurance of payment.
Istruggle to comprehend howthe letters of
the Permanent Secretary can be regardedas
anything but reasonable evidence and to such
anextent that an entire project is shut down
by aprivate contractor after millions of
dollars of public funds have been spent.”

13 Paragraph 81 CA judgment.
14 Paragraph 91 CAjudgment.
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However, this wasan appeal against the
decision of an Arbitrator. Thiswas found by
the Privy Counciltobeacritical factorand
fataltotheintegrity of the Court of Appeal’s
judgment because its approach involved
substitutingthe Court’s judgment for that of
the Arbitrator onamatter which was
pre-eminently for the Arbitrator to determine.
The Privy Council found that the Court of
Appeal had allowed itself to take over the
fact-findingrole of the Arbitrator, which was
somethingit was not permitted to do.

NIPDEC s thereforeagoodillustration of the
Court’s policy to upholding arbitral awards.
Where the parties agree to refer their
disputestothe decision of an Arbitrator, they
dosotothe exclusion of the Court. Onlyin
limited circumstances, is it permissible to
overturnan Arbitrator’saward. However,in
the NIPDEC case, the Privy Council found
that there was no basis for interfering:

“Where parties choose to resolve their
disputes through the medium of arbitration,
it has been long established that the courts
should respect their choice and properly
recognise that the arbitrator’s findings of
fact, assessments of evidence and formations
of judgment should be respected unless they
can be shown to be unsupportable™.

Impact of the Privy Council
decision in NIPDEC (Issue No.1)

The effect of the Privy Council decision on Issue
No.1(Employer’sfinancial arrangements) was
thatthe Arbitrator’saward stood undisturbed, in
determiningthat the Employer had failed to
satisfy the threshold of “reasonable evidence” of
satisfactoryfinancialarrangementsunder
Sub-Clause 2.4. Thiswasimportant because
non-compliance by the Employer withiits
obligations under Sub-Clause 2.4 gave riseto the
right of suspension (Sub-Clause 16.1)and
termination (Sub-Clause 16.2) by the Contractor.

15 NIPDEC judgment of Privy Council at paragraph 29.

Onthis basis, the Contractor had been entitled
initially to suspendand ultimately to terminate
the contract by reason of the Employer’s breach.

Asaresult of thedecisionin NIPDEC, it s likely
that theissue of “Employer’s financial
arrangements” under Sub-Clause 2.4 of FIDIC
will receive agreater focus from parties on both
sides of the contract. Contractors willwantto
retainthe provision,asit providesavaluable
protection to the effect that it will be paid for its
endeavours and, if “reasonable evidence” of
satisfactoryfinancialarrangementsis not
forthcoming, the Contractor cansuspend or
terminate. Thisisapowerfultoolinthe hands
ofthe Contractor,whichisalso foundinthe
FIDIC Yellowand Silver Books. Itisalsoatool
that can be used throughout the currency of
the project, whenever the Contract Price
appears likely to be subject toamaterial
increase. Inthis regard, the final sentence of
Sub-Clause 2.4 isworth noting. Thisstates:

“Ifthe Employer intends to make any material
changeto his financialarrangements, the
Employer shall give notice to the Contractor
with detailed particulars.”

This means that where the financial
circumstances the Employer or economic
conditions change during the construction
execution phase, necessitatinganeed to
re-negotiate termswith its lenders, joint
venture partners or off-takers (for instance)
this may well constitute “any material change
to his financial arrangements.” Inthese
circumstances, the Employer must notify the
Contractorandif the Contractor is
concerned,itcanthentriggerthe
requirementin the first part of Sub-Clause 2.4
andrequire the Employerto provide
“reasonable evidence that financial
arrangements have been made and are being
maintained which will enable the Employer to
pay the Contract Price.”

MAYER BROWN
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The NIPDEC decision may also cast doubtasto
the bankability of certain projects which usethe
FIDIC form of contract for the construction
execution phase but whichare dependent on
third partyfinance. If the debt service cover
ratioisimpaired due tothefallinthe price of the
commodity being processed for sale by the
plant orthere has beenamajor cost blow-out
(thelatter beingthe caseinthe NIPDEC case),
the project sponsor may finditself boundto
notify the Contractor of material changeinits
financialarrangements. If the Employeristhen
unable to provide “reasonable evidence” of
satisfactory financialarrangements, the
Contractor cansuspend or terminate. Where
the projectisstillinthe execution phase, this
wouldleave Lendersonaproject financed
transaction with little choice but to step-inand
completethe project themselves. Lenders may
baulkat the prospect of that risk.

Accordingly, it may be expected that
Employers using FIDIC forms will look to
amend or remove the provisions of Sub-
Clause 2.4altogether. The FIDIC Guide has
thistosay onthe subject:

“Ifthe Employer anticipates that (because
ofthe Contract’s duration, for example) he
will not be able to submit evidence in
respect of the whole Contract Price, he
would presumably have limited his
obligations by an appropriate amendment
inthe Particular Conditions.”16

What thatamendment may beis, of course, a
matter for the Employer to determine and
ultimately willbeanissue to agree or
negotiate with the Contractor.

It should be noted that the FIDIC Gold Book™
differsfromthe Red, Yellow and Silver Books
onthisissueand points to onealternative.
Sub-Clause 2.4 of the Gold Book (Employer’s
financialarrangements) provides that such

16 The FIDIC Contracts Guide (ISBN 2-88432-022-
9), First Edition 2000.

17 Conditions of Contract for Design, Build and
Operate Projects (ISBN 978-2-88432-052-8) First
Edition 2008.

arrangementsare to be detailedina“Financial
Memorandum” whichisintended to detail the
Employer’s financial arrangementsand should
beattachedtothe contract. Thisgivesthe
opportunity for the Employer to mandate (if
thatisits wish) thatitsfinancialarrangements
are deemedacceptable by the Contractor.
However,Employers under the Gold Book will
stillneed to exercise cautionand consider
further specificamendments,as Sub-Clause
2.4 containsasimilarfinal sentenceas the
versionsinthe Red, Yellow and Silver Books.
Thus, ifthe Employer underalong-term design,
buildand operate contract based on the FIDIC
Gold Bookintends to make any material
changestoitsfinancialarrangements orfinds
that it must do so because of changestoits
financial or economic situation (which could
well occur duringthe extended operational
phase),it must give notice to the Contractor.
This brings with it the same obligationas was
faced by the Employerinthe NIPDEC case.

Inthis commentator’s view, Employers (and their
funders)are morelikely, post NIPDEC, to require
thewholesale deletion of Sub-Clause 2.4.

Employer’s claims under FIDIC
(Issue No.2)

The other significantissue decided in NIPDEC
concerns Sub-Clause 2.5 of the FIDIC form and
notices of claim by the Employer. Again, this
provision appearsin each of the Red, Yellow
and Silver Booksin near identical language and
istherefore of wide applicationon
international projects which utilise the FIDIC
standard form conditions.

It may be helpful to break the clause downinto
its constituent parts. Incommon with the
draftingstyle of FIDIC,anumber of separate
points are located withinasingle Sub-Clause.
Sub-Clause 2.5 commences with the following:

“If the Employer considers himselfto be
entitled to any payment underany Clause of
these Conditions or otherwise in connection
with the Contract... he shall give notice and
particulars to the Contractor...”

6 MAYER BROWN
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This opening provision requires the Employer
totaketheinitiativeand giveanotice to the
Contractor. Itisamandatory requirement,
denoted by use of the word “shall”. It follows
thatif the Employer fails to give notice, it will
beinbreach of contract. However,any such
failure will have other serious consequences,

asweshall see.

Anotherimportant provision within Sub-
Clause 2.5 deals with the time for giving notice,
and provides:

“The notice shallbe givenassoonas practicable
afterthe Employer became aware of the event
orcircumstancesgiving riseto the claim.”

Theinteresting point to note hereis the
contrast with the requirements for the giving
of notice required from the Contractor when
giving notice of its claims against the
Employer,under Sub-Clause 20.1of the FIDIC
form. Inthe case of the Contractor “notice
shallbe givenas soon as practicable, and not
later than 28 days after the Contractor became
aware, or should have become aware, of the
event or circumstance”. In contrast, thereis
no long-stop date for Employer’s claims. This
might appear to suggest aless strict regime
forthe Employerin the provision of such
notices but thereisastingin the tail of
Sub-Clause 2.4,as we shall see below.

Asto details of the claim to be given, Sub-
Clause 2.5 provides:

“The particulars shall specify the Clause or
other basis of the claim, and shall include
substantiation of the amount and/or extension
towhichthe Employer considers himselfto be
entitledin connection with the Contract.”

Clearly, the intention hereis that the
Contractor is given sufficient details to be able
toassessand respond to the Employer’s claim.

It should also be noted that under FIDIC,
Employer’sclaimsare subjecttothe
Determination machinery of Sub-Clause 3.5.

Thisinvolves the Engineer (under the Redand
Yellow Books) makinga Determination of
whetherand if sohow muchis duetothe
Employer.® Thus, these details to be provided
by the Employerarealso necessary so that the
Engineer cando hisjob.

Notice requirements for
Employer’s claims as a condition
precedent to entitlement

The stinginthe tail of Sub-Clause 2.5 was
identified by the Privy Councilin NIPDEC as
beingsignificant. This states:

“The Employer shall only be entitled to set
off against or make any deduction froman
amount certified ina Payment Certificate, or
to otherwise claim against the Contractor, in
accordance with this Sub-Clause.”

Thisalso provides a point of contrast with the
regime for Contractor’s claims under
Sub-Clause 20.1. As noted above, that requires
alongstop period of 28 days for the
Contractor to give notice. Sub-Clause 20.1
alsoincludes express language which spells
outthe consequences of non-compliance
with the notice provisions:

“Ifthe Contractor fails to give notice of a claim
within such period of 28 days, the Time for
Completion shallnot be extended, the
Contractorshallnot be entitledto additional
payment, andthe Employer shall be discharged
fromallliability in connection with the claim.”

Incommon law jurisdictions, most
commentators would regard the drafting of
Sub-Clause 20.10f the FIDIC formas making
due notice from the Contractoracondition
precedenttoits entitlementto pursuerecovery
ofitsclaims. The House of Lords has given

18 Under the Silver Book, where there is no independent
Engineer engaged to administer the contract, the
Employer determines the validity and quantum its
own claims, albeit the Contractor may give notice of
dissatisfaction of any such Determination within 14
days.
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guidance onthe necessaryingredientsforan
effective condition precedent clause under
Englishlaw. The reference pointisthe dictum
of Lord Salmon in Bremer Handelsgesellschaft
mbH v Vanden Avenne-lzegem PVBA [1978]:°

“In the event of shipment providingimpossible
duringthe contract period, the second
sentence of cl. 21 requires the sellers to advise
the buyers without delay of the impossibility
andthereasonsforit. It has beenargued by
buyersthat thisisacondition precedent to the
sellers’rights underthat clause. |do notaccept
thisargument. Had it beenintendedasa
condition precedent, | should have expected
the clause to state the precise time within
which the notice wasto be served, andto have
made plain by express language that unlessthe
notice was served within that time, the sellers
would lose their rights underthe clause.”

Thus, theingredients for an effective
condition precedentare oftensaid to bethata
precise period of time is stated within which
notice must be givenand the consequences of
any non-compliance with that time periodare
spelt out expressly. The language of Sub-
Clause 20.1appears to satisfy these
requirements, with the effect thatif the
Contractor fails to give notice within the
prescribed period, it forfeitsits claim. Indeed,
thisinterpretation was found toapply by Mr
Justice Akenhead in Obrascon [2014]*°,a case
decided underacontract based on the FIDIC
Yellow Book terms.

This gives rise to the question as to whether
the requirements of Sub-Clause 2.5 for
Employer’s claims contain the necessary
ingredients for an effective condition
precedent,at leastin common law
jurisdictions. Thanks to the Privy Councilin
NIPDEC, we now have ananswer and it is not
good news for Employers. Lord Neuberger
said this of Sub-Clause 2.5:

“Its purpose isto ensure that claims whichan
employerwishesto raise, whether or notthey
areintendedto be relied on as set-offsor
cross-claims, should not be allowed unless they
have been subject of a notice, which must have
beengiven ‘assoonas practicable.””

“.thenatural effect ofthe closing part of
clause 2.5 is that in orderto be valid, any claim
by an Employer must comply with the first two
partsofthe clause, andthat this extendsto,
but, inthe light of the word ‘otherwise’is not
limited to, set-offsand cross claims’.

The Privy Council looked at the purpose of the
provisionandidentified that under FIDIC, the
claims machineryapplicable to Employer’s
claims leads directly into the Determination
process under Sub-Clause 3.5. Asnoted under
Sub-Clause 2.4:

“The particulars shall specify the Clause or
other basis of the claim,and shall include
substantiation of theamount and/or extension
towhich the Employer considers himselfto be
entitledin connection with the Contract.”

Immediately after the provision of such
particulars, the linkage with the
Determination processis found:

“The Engineershallthen proceedin
accordance with Sub-Clause 3.5
[Determinations] to agree or determine (i) the
amount (if any) which the Employer is entitled
tobepaid..”

Thus, in NIPDEC (Issue No.2) the Court
observed:

“Ifan Employer’s claim is allowed to be made
late, there would not appearto be any method
bywhich it could be determinedasthe
Engineer’sfunction s linkedto the particulars,
whichinturn hasto be servedassoonas
practicable™?

19 [1978] 2 Lloyd’s Rep 109 (HL) at 128, col 2.
20 Obrascon Huarte Lain SA v Attorney General for
Gibraltar [2014] EWHC 1028 (TCC).

21 Paragraph 38 of Privy Council Judgment.
22 Paragraph 39 of Privy Council Judgment.
23 Paragraph 38 of Privy Council Judgment.
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NIPDECistherefore persuasive authority for the
propositionthatif thereis novalid Employer’s
claimunder Sub-Clause 2.5,there canbeno
Determinationunder Sub-Clause 3.5. Soeven
with what may otherwise beavalid claimbyan
Employer, ifitis notified later than “assoon as
practicable”,it cannot proceed under Sub-
Clause 2.5. This couldaffect Employer’s claims to
deductliquidated damages or to recover costs
incurred where it rectifiesitself defective works
whichthe Contractor hasfailed to rectify.

The Courtdid not provide any definition of how
longaperiodis envisaged by the words “as soon
aspracticable”. Clearly, that willdepend onthe
factsineach particular case. However,it may
be observedthat theapproach of the Privy
Councilin NIPDEC does not strictly satisfy Lord
Salmon’s guidancein Bremerv Vandenastoan
effective condition precedent clause being
expected “tostate the precise time within
which the notice was to be served”

Thisalso leads to the surprising conclusion
thatthe absence of a28 day (orany) longstop
inSub-Clause 2.4, means that the requirement
foran Employer’s claim notice has the
potential to be more demandingthan that for
aContractor’sunder FIDIC forms; “as soon as
practicable” may well expire sooner than 28
days after the Employer considers himself to
be entitled to any payment.

Not all Employer complaints are
time barred

The decisionin NIPDECis also persuasive
authority for the proposition that where the
Employer fails to notify a claimin accordance
with Sub-Clause 2.5:

“the back door of set off or cross- claims is
as firmly shut to it as the front door of an
originating claim.”*

Thus, non-compliance with Clause 2.5 means
thatthe Employer cannot use set-offto
reduceits exposure tothe Contractor’s claims
ortoany cross claims separately. However

24 Paragraph 40 of Privy Council Judgment.

andimportantly, it will be noted that Sub-
Clause 2.5is concerned with “entitlement to
payment”and the giving of notices to this
effect. Sub-Clause 2.5 does not preclude the
Employer fromraisingan abatement
argument, namely that the work for which the
contractor is seeking payment was poorly
carried out such thatit does not justify any
payment oris worth materially less than the
unitrate or lump sum price inthe contract.

The case was remitted to the Arbitrator to
disallow sumswhich (i) were not subject of
notificationinaccordance with Sub-Clause 2.5
and (ii) could not be characterised as abatement
claims. Not good news forthe Employer.

Arecent decision of Mrs Justice Carr, inthe
Technology & Construction CourtinLondon,
providesafurther level of analysis concerning
the Employer’s claim machinery under FIDIC:
JMurphy & Sons Ltd v Beckton Energy Ltd
[2016].5

Inthe Beckton Energy case, the contract
which gave rise to the dispute was based on
the FIDIC Yellow Book. Murphy was seekinga
declaration that the Employer firsthad to
obtainaDetermination of the Engineerinits
favour under Sub-Clause 3.5 beforeit could
lawfully deduct liquidated damages for delay.
Theliquidated damages claim of the Employer
was substantial,amounting to some £8.274m.

Sub-Clauses 2.5and 3.5 of the contractinthe
Beckton Energy case were unamended from
the FIDIC standard form. Following NIPDEC,
onemight therefore have expectedthe
declaration to be granted in favour of Murphy.
However, the Court found that the obligation
to pay liquidated damages under the Sub-
Clause 8.7aroseindependently of Sub-Clauses
2.5and3.5and was not contingent uponan
Engineer’s Determination. Importantly inthis
regard,the contractin Beckton Energyhad
beenamended. In Sub-Clause 8.7,the words
“subject to Sub-Clause 2.5”, qualifying Murphy’s
obligationto pay liquidated damages, had been

25 JMurphy & Sons Ltd v Beckton Energy Ltd [2016]
EWHC 607
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deleted. Rather, the bespoke drafting of
Sub-Clause 8.7 meant that the obligation to pay
liquidated damages for delay was contingent
only onthe Contractor failingtoachieve the
required milestone date for completion.

Similarly,inthe Beckton Energy casethe
standard form of FIDIC bond wording had
beenrejected. That FIDIC wording expressly
limited the Employer’s right to calling the
Bond only whenthe Engineer had madea
Determination. That provision was removed,
thereby providingthe Court withanother
indicator that the parties did notintend the
Employer’s right to deduct liquidated
damages to be contingent onthe use of the
Employer’s claim machinery.

The CourtinBeckton Energyfoundthatthe
deletion of words fromthe FIDIC standard form
was “only contextand by no means
determinative” butit was nevertheless “relevant
background” whichthe Courtwas entitledto
takeintoaccountindeterminingthe objective
intention of the partiesandinterpretingthetrue
meaning of the particular provisionsinissue.

The decisionin Beckton Energy therefore
illustrates theimportance of bespoke
amendmentsto the FIDIC forms of contract.
The Courtin Beckton Energy commented that
theamendments had not been fully thought
through, noting the NIPDEC decisionand the
tension between Sub-Clause 2.5and the
liquidated damages deduction provisionin
Sub-Clause 8.7,even had the wordsinthe
FIDIC standard form not been deleted.
However and on balance, the Court found that
theright to deduct liquidated damages in
Sub-Clause 8.7 (with its bespoke amendment)
created aself-contained and separate right of
the Employer to make deductionsagainst or
require payment from the Contractor,
independent of the Employer’s claim
machineryin Sub-Clause 2.5or the
Determination machineryin Sub-Clause 3.5.
Itis unlikely that this would be the caseinan
unamended FIDIC contract,applyingthe
reasoningin NIPDEC.

Impact of the common law

Thanks to the common law doctrine of
precedent, cases suchas NIPDEC have the
potential to affect the conduct of parties and
theirapproach when negotiating FIDIC forms
of contract globally. Employersand their
funders will likely remove Sub-Clause 2.4
(Employer’s financial arrangements) in light of
NIPDEC decision.

Casessuchas Beckton Energy serve to
emphasise theimportance of clarity when
draftingamendments to FIDIC (and other
standard form) contractsand mayalso
encourage those advising Employers to make
amendmentstothe FIDIC termsso that even if
the Employeris found not to have complied
with the claims machinery in Sub-Clause 2.5,
its right to deduct liquidated damages remains
intact.

The Privy Council decisionin NIPDEC applies
common law principles to two important
provisions found in some of the main forms of
FIDIC contract used on projects
internationally. However,where the
governing law of the FIDIC contractis based
onanother legal system,such as civil law or
Sharialaw, the same result as was found to
apply in NIPDEC may not prevail. Evenso, with
the world’s populationin 2016 estimated to be
approaching 7.5 billion,* by my calculations
the common law stillapplies toabout 2.5
billion people. Not all of them will be involved
inthe construction sector but many will be
affected by the assets built under FIDIC forms.

Jonathan Hosie
Partner, Construction and Engineering Group
Mayer Brown International LLP

The views expressed in this paperare
personal and should not be attributed to
Mayer Brown or any of its clients.
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