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Challenges to preserving value in a debt restructuring

By Rachel Speight, partner in the Global Mining Group and Alex Wood,

counselin the Restructuring, Bankruptcy and Insolvency Group.

When any industry faces challenging times,
thoughts turn to what might happen to those
companies which are unable to maintain their
solvency andservice their existing debt.

The miningindustry is no different. If steps
suchas cutting costs, improving productivity,
selling or mothballing unprofitable
operations, raising new equity and refinancing
existing debt do not yield the hoped-for
results,companies may have little choice
otherthantorestructure their existing debt
or,in extremis, enter into one or more formal
insolvency proceduresasaprotective step if
theyare toavoid creditoraction.

Debt restructuringand formalinsolvencyare
complicated processesin the best of
circumstances, placing significant demands
on even the most experienced management
teams. However, factors specific to the mining
industry may make achievingadebt
restructuring particularly challenging.

Formalinsolvency proceduresin certain
jurisdictions, unless part of a carefully planned
strategy, may ultimately destroy the value of
the underlying business (which may explain
why theindustry has seen relatively few
formalinsolvencies to date). This puts
pressure onstakeholders (management,
banksand other lenders, suppliersand other
counterparties,employee unionsand, where
relevant, governments), where possible, to
achieve quickly aconsensual debt

restructuring which provides the company
witharealistic platform for future long-term
tradinginaworld of lower commodity prices.

Whilst traditionally bank debt was prevalent,
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arrangements. As between them, the rights of
the various lenders will be the subject of
inter-creditor arrangements. Asany decision
onadebtrestructuringis likely torequirethe
consent of a high proportion of lenders, with

their differingrights and commercial

interests,achievinga consensual solutionis
inevitably challenging.
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have sought approval from the UK courts for
“schemes of arrangement”in order to
complete adebtrestructuringwhich had the
benefit of significant lender support but
which support fell short of the consent
thresholdsimposed. UK schemesare available
tonon-UK companies which can establisha
“sufficient connection” to thejurisdictionand
may therefore be of assistance to mining
companies outside the UK, including those
with noapparent currentlinktothe UK. Ina
recent case,aDutch company successfully
established a sufficient connectiontothe UK
by changingthe law governingits bond debt
from New York law to English law.
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Whilst restructuring negotiations continue,
management will need to monitor cash flow
and maintain a dialogue with other
stakeholders, particularly suppliers,in order
toensurethat they do not take action against
the company (includingarbitration to recover
unpaid debts and/orinsolvency proceedings)
which might jeopardise continued trading
pending the completion of negotiations with
lenders.

If pressure from unpaid stakeholders s
building, management will need to consider
whetheraprotectiveinsolvency filingis
appropriate —in many jurisdictions,oncea
company entersintoaninsolvency process, it
will have the benefit of amoratoriumon
creditoraction. Typically the group structure
comprisesaseries of separate operating
companiesincorporatedinthe various
countries where the mines are located,
together with intermediate holding
companies andaparent company
incorporated elsewhere, hence multiple filings
may be required. If one company hasassetsin
anumber of differentjurisdictions then
ensuringthat the moratorium s recognised
and enforced by the courtsineach such
jurisdiction will be key.

The decision to make a protective insolvency
filingwill be adifficult one for management,
giventhat this may trigger rights to terminate
licencesand key contracts. Throughout the
restructuring process, the directors will need
to haveregardto their legal duties when
making key decisions. These will vary between
jurisdictions but they may owe their duties
predominantly to the company’s creditors,
and notits shareholders, if the company s
insolvent. They willalso need to be aware of
any strict obligations upon them, forinstance,
arequirement to make aninsolvency filing if

the company is cash flow or balance sheet
insolvent. Regular reviews of trading, cash
flow, performance against targets, progress
of any ongoingasset disposal programmes
(together with the progress of the
restructuring negotiations themselves) and
advice onthe options for (and implications of)
insolvencyfilings in relevant jurisdictions will

be critical information for management.

Across theindustry thereis already abroad
awareness of other issues which mining
companies willface in the context of any
restructuring, including untestedinsolvency
proceduresin less sophisticated legal
jurisdictions, the impact of development
finance, the differing outlooks of lenders (for
instance parvs. distressed investors), therole
of governments and the potential power of
employee unions.

One particularissue, the implications of which
areworth noting, is thatin somejurisdictions,
once the company entersinto aninsolvency
process, the business is managed by an
insolvency officeholder. It may be very
difficult for the officeholderto gaina
sufficient understanding of acomplex
business (including obligations under
environmental legislation which, if breached,
may lead to personal liability) in orderto be
able totrade the business forany length of
time. Whilst comfort from the courtsand
discussions with regulators may help, the
consequent destruction of valueif production
ceases will be detrimental to all stakeholders.

Ultimately, if valueis to be preserved,a
consensual debt restructuring which avoids
the needforaformalinsolvency filing may be
the only option for many mining companies
who are unable to maintain solvency and
service their existing debt.
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