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ARBITRATION IN AFRICA

By Jonathan Hosie

Isyour glass half full or half empty?

Attendees at this year’s Mining Indaba' will be
split between thedoom-mongersand the
eternal optimists. In between these two
binary poles, there will be arange of views as
towhether 2016 will mark the bottom of the
market with an upside to follow or whether
thereare further tough times ahead for the
next fewyears. Will 2016 bringboom or bust
tothe miningsector?

Ineither case,you’d have to have beenliving
on Mars forthelast 12 months not to have
noted that the commodities sectoris going
throughaparticularly tough time; the current
troughisthe longest experiencedin living
memoryandthereare fewsigns of arecovery
inthe shortterm. Sowhat’s this got to with
arbitration and why shouldyou read on?

Why disputes are inevitable

Well, the old truism holds firm that hard
times mean more disputes. Another
proposition with which even the most
sceptical miner could not quarrelis that
preventionis better than cure. Thus, ifitis
accepted that more disputes are likely to be
the order of the day in the mining sector over
the next fewyears (whetheryoulike it or not),
thenitshouldalso be accepted that you need
aPlanB;aprocessto determine those
disputes effectively and efficiently when they
arise. Mining projects involve significant

1 Indaba is the Zulu word for “meeting” and refers to
the gathering of those involved in African mining that
has taken place for over the last 20 years in Cape Town.

capital expenditure and take time before the
investment startsto generatearevenue
streamandareturnon capital invested.
There’salot that can go wrong beforethe
mine produces a profit. Eveninthe best of
times, there will be the perennial ‘stuff’ that
happens which leads to disputes that need to
getresolved. Things like environmental
damage arising from the spillage or leakage of
toxic substances; equipment not operatingas
itoughtto or not being delivered to the mine
site ontime) andso forth.

Addedto this we have the headwinds of a
fallinggrowth rate in the industrial
development of China, which for many years
had powered the commodities supercycle;
demand for metals such asaluminium,
copper,ironoreand nickel grew sharply as
the country urbanized and built
infrastructure. Thisreductionindemand
(andarange of other factorsincluding
projects comingin stream from the boom
years) hasledtoaglutinsupplyanda
corresponding fallin commodity values. This
has had aknock-on effect with ascaling back
of capital-intensive investment by mining
companies. Thattoo hasan effect, withan
excess of capacity amongst specialist mining
contractorsand suppliers of mining
equipment. Many of those on the supply side
for miningalso workin the other mineral
extractive sector, oil & gas. Here too, the
commodity price hasfallen, leading to
cancelled projects.
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Accordingtothe FT, Energy groups have
shelved nearly $400bn of spending on new
oiland gas projects since the crude price
collapse, pushing back millions of barrelsa
dayinfuture output fromareasincluding
Africa.?

Hard deals increase tensions

The cancellation or postponement of all
these projects means that contractors who
geared up duringthe boom times are now
faced with avery thin market. Whilst this has
caused some contractorsand suppliers to
failand others to merge and consolidate
their business with others, overall thereis
still more contracting capacity than demand.
This can lead to the contracting side
acceptinglower pricing offers from mining
developersand agreeing more onerous
terms under the development contracts.
However, the award of contracts on
unrealistic termsis rarely a sustainable
strategy for either side of the equation. Cost
andschedule overruns, where the contractor
engaged to develop the mine has provided an
overly optimistic price and schedule for
completing the works (possibly in orderto
secure the contract) but then encounters
problems that cause him to spend more and
takelonger,are notinthe bestinterest of the
mine owner. However, in this scenario, the
contractor has no where else to turn but
towards the mine owner whoiitis hoped will
have the sympathy and cash to bail the
contractor out of his problem. Thereality is
that mine owners do not have unlimited
stocks of altruism or cash, particularly inthe
current commodities market. The end result
isariseindisputesinthe miningsector.

Resource nationalism disputes

The other risingtrend in the mining sector is
that of resource nationalism. This affects
Africaalongwithanumber of other
emerging economies which are heavily
dependent upon the natural resources

2 Financial Times, 14 January 2016: “Delayed oil
projects total nears $400bn”.

sector. Asvaluesinthe sector have reduced,
states which borrowed heavily against
expected resource revenues now face
budgetary shortfalls.

Populist governments are often tempted in
these circumstancestorequirea
re-calibration of their relationship with
foreign investment capital withaview to
providing the host government with a greater
share of the revenues whether through tax
receipts, increased mining licence fees and
royalties or some form of action that is
designed to encourage the mining company
toselloutitsinvestmentatanundervalue.

Even though a mining company may have
negotiated and agreed a stability agreement
whereby the host governmentagrees to
extend the term of a mining lease, maintain
royalties and taxesatacertainlevelfora
certain period and similarly notinterfere
with the mining companies investment, that
will not stop the host government coming
back someyears later to ‘review’ the stability
agreementand seek to adjust this. The host
government’s justificationisinvariably on the
grounds that the particular commodity is of
strategicimportance to the country. Sucha
scenariois being played out currently in
Ghanawhere the government is seeking to
re-negotiate stability agreements entered
into with international mining companies
(whoare continuing to resist any such
re-negotiation).

Whilst thereis no single answer to the
problems faced by those wishingto develop
mining projects in Africainthe current
economic and geo-political climate,
arbitration has emerged as the mechanism of
choice forthe resolution of international
mining disputes. Much of thisis duetothe
preference of the international investment
community for an external tribunal
independent of the local court systeminthe
host country. External investors often
perceive themselvesto beatadisadvantage
compared to the host country entity with
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whom they have to do business and feel
exposed if the ultimate dispute resolution
processislimited to the local courts. The
mining licence will invariably be granted by
the relevant Ministry For Mines and Minerals
(oritsequivalent) and the fearis that the
local court will side with the host country
entity if thereisadispute about the terms of
thatlicence. The same considerations arise
wherethe disputeis with alocal contractor.

Thefactis that when foreigninvestorsare
pledgingto investtens or hundreds of
millions of dollars into a mining project, they
doso by takinga calculated risk that the
project will perform at least as well as the
minimum metrics on the financial model
underpinningthe business case. However,
welladvised parties will also ensure they have
a‘Plan B’-ameansto refer to dispute off to
arbitration in case the proverbial hits the fan.
It’sabit like having Plan A, which assumes the
weather will bedry but Plan Bin caseit rains.
PlanBislikean umbrellaasitis designed to
keepyoudryandrestoreyouto Plan A (which
was the position you should have beenin had
the problem not arisenand the dispute not
occurred). Climate experts agreethatit
tends to rainin sub-Saharan Africa. Thisis
alsowherealot of the mineral wealth of
Africaisto be found.

Arbitration under the contract

Thereare two types of ‘umbrella’ for this
purpose; the contractual version that is
suited to the common types of commercial
dispute thatariseand a larger, more far-
reaching version whichis designed to protect
you fromthe host government changing the
groundrules. It’sworth lookingat each type
inturn. Both are reallyimportant butitis
onlyinrecentyears that thelatter type has
become more prominentasameans of
protection.

For the run-of-the-mill mining disputes
(namely, not those where the host
government starts to throwaround its
weight), Africais well served by a number of

international arbitration centres, particularly
the International Chamber of Commerce
(ICC)in Parisand the London Court of
International Arbitration (LCIA) in London.
Bothinstitutions provide an administered
arbitration serviceand many of the mining
disputesin Africaend up being resolved via
ICCorLCIArules,with the venueforthe
arbitration hearingbeing somewhere outside
of Africa, beit London, Paris, Geneva,
Stockholm or some other well-equipped city
location. Inaddition, there are anumber of
regionalarbitration centresin Africa covering
north, south, east and west regions. Taking
eachinorder,these comprise the Cairo
Arbitration Centre (“CRCICA”), the
Arbitration Foundation of Southern Africa
(“AFSA”),the London Court of International
Arbitration in Mauritius (“LCIA-MIAC”) and
the Common Court of Justiceand Arbitration
(“CCJA”). The latter was established by the
Organisation for the Harmonisation of
Business Law in Africa (“OHADA”) and which
actsasbothinanarbitrationadministrative
bodyandaCourtandlargely covers Franco-
phone West Africa.

In 2015, the CCJA (actinginitsjudicial
capacity) upheld anarbitration award which
had been granted in favour of a Cameroonian
entity (International Business Corporation
SA) against the Cameroonian National Oil
Company. Thessignificance of that decision
wasthat the CCJA had to determinea
number of issues raised by the Respondent
National Oil Company all of which were
designed to de-railthe arbitrationaward. On
each of theissues raised, the CCJA came
down firmly in favour of the Claimant. That
determination by the CCJA hasbeenseenas
providing positive support withinan African
institution for arbitration under the OHADA
regime and for the arbitration process
generally.

3 The OHADA Treaty comprises 17 African states,
namely Benin, Burkina Faso, Cameroon, Central
African Republic, Chad, the Comoros, Congo, Cote
d’Ivoire, Equatorial Guinea, Gabon, Guinea Bissau,
Guinea, Mali, Niger, Senegal and Togo.
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The LCIA-MIAC Arbitration Centre isalso
worth of mention given that thisis arelatively
recent (2011) creation, established with the
support of the LCIA to administer African
arbitrations within Africa (Mauritius). This
centre hasits ownset of arbitration rules
which canbe used by parties of any
nationality, notwithstanding the absence of
any connection with Mauritius. Its bigselling
pointis thatitaims to have African disputes
resolved by arbitrators who have deep
experience of practisingin Africa, with the
venue for the arbitration beinganeutral
African country; Mauritius.

Arbitration under BITs -
arbitration but not as we know it

Itisintheareaof resource nationalismwhere
parties need a different type of umbrella.
With apologies to Mr Spock and Star Trek
fans, thisis arbitration but not as we know it.

Mining projects involve the investment of
large sums of money, involving capital values
upwards from US$50 million into the US$
billions. With such large sums at stake, the
risks of successfully developingand
operatingamining project needto be
addressed when assembling the investment.
Thisis part of the due diligence process that
shouldinclude consideration of Bi-lateral
Investment Treaties (“BITs”) These treaties
arenecessary to support trade agreements
entered into between statesaround the
world. BITs help encourage and supportthe
flow of investment and business between
bi-lateral member states.

African states have signed more than 830
BITs but the terms of each differ with each
having been negotiated individually.
However, the majority of BITs will have a
series of common features. Theseinclude
protection against unlawful expropriation by
the host government or state entity where
theinvestoris deprived substantially of all the

value of itsinvestment. Another typical feature
ofaBIT is the requirement of fair and equitable
treatment which includes protection of an
investor’s legitimate expectations, e.g. asto
the stability of the regulatory framework. A
furtherandimportant feature of most BITs is
thattheinvestment-related dispute can be
brought before aninternational arbitration
tribunaland are assessed under public
international law, thus removing the state’s
power tointerfere.

Unlike arbitrations referred tothe LCIA, ICC or
one of the regional African bodies, thereis no
need for the project documents to identify
expressly the applicable BIT or provide for all
disputesto bereferredtoarbitration. Infact,
thereisnoneedforanarbitration clause atall.
If the actions of the state entity are sufficient to
trigger the BIT, the umbrella can be erected
without permission of the host government
(subject perhaps to exhausting other remedies
through the dispute resolution machinery of
the contract, depending on the terms of the
relevant contract).

Another reallyimportant point about investor-
statearbitrationis that the proceedingsarea
matter of public record. Thus, the fact thatan
investor has referred astate entity to
arbitrationunderaBIT providesanadverse
advertisement to the international investment
community that this particular state may not
be one with which those investors wish to do
business. Asforeign directinvestmentis
necessary for the development of African
resources, BITs remainan integral part of
maintaining the correctbalance between
investorand host state.*

4 Capital investment levels in sub-Saharan Africa in
2014 rose from $42bn to $61bn (Financial Times, 19 May
2015: “Foreign direct investment in Africa surges”.
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Take away points

For mining companies expanding existing
facilities or building new ones in Africa, you
needto do proper due diligence and you
needaPlan Ato make sure the project
proceeds inaccordance with your economic
assumptions. YoualsoneedaPlanBin case
matters takeaturnforthe worst. These
factorsareimportant for those investing
equity, providing debt or other forms of
credit support for the mining company.

Forthose lookingto investin mining projects
in Africa, itis always worthlookingat the
terms of the BIT between the host

Disputesareafact of commercial life and
overthelongterm life of amine (beits,150r
soyears), ‘stuff’willhappen. Whenitdoes,
it’s best to make sure you have a clear process
setoutinthe development contracts that
enablesthe dispute to be resolved effectively
and efficiently by animpartial tribunal of
qualified experts, operating outside of the
jurisdiction of the host state. Moreover,
where the dispute arises because of what is
(oris perceived to be) some form of resource
nationalism by the host country,aninvestor-
statearbitration underaBIT may be the
ultimate form of protection for the mining
investor.

governmentand the state in whichthe
investoris domiciled. Some BITs are better
than othersand forum shoppingis

Jonathan Hosie is a Partner in the Construction
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sometimes encountered where the investor
establishesan entity inastate which hasa
particularly favourable BIT with the host
government state, for the simple reason of
providing the best protection forits
investment.
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