MAYER*BROWN

Article

Asimilar version of this article first appeared in Transfer Pricing International Journal, January 2015.

COUNTRY BY COUNTRY REPORTING - A UK PERSPECTIVE

By James Hill

Introduction

Base erosion and profit shifting (“BEPS™) has
becomeawell publicised talking point
amongst governmentsand in the media
internationally. Thereis a political will for
change, and the Organisation for Economic
Co-operationand Development (“OECD””)
has worked with the G2o countries to come up
withthe BEPS Action Plan'. Adetailed
discussion of the BEPS Action Planiniits
entirety is beyond the scope of thisarticle
(and,indeed,adetailed discussion would need
abook, notanarticle). Rather, thisarticle
focuses onaction 13 of the BEPS Action Plan

- Guidance on Transfer Pricing
Documentationand Country-by-Country
Reporting®-andin particular the reactionto
country-by-country reportinginthe UK.

Action13

Action130f the BEPS Action Plan was earmarked
asanearly deliverable,and was releasedas part
ofthe 16 September 2014 package of measures
published by the OECD. Itis worth recounting
what the OECD is seekingto achieve by country
by country reporting. The Executive Summary of
the OECD’s Guidance on Transfer Pricing
Documentationand Country-by-Country
Reporting (the “‘Action 13 Guidance) states
that: “providing [taxadministrations] with
adequateinformationto conduct transfer
pricingriskassessmentsand examinationsisan
essential part of tacklingthe base erosionand
profit shifting (BEPS) problem”.

1 Published on 19 July 2013
2 Published on 16 September 2014

No doubt many people would agree with that.
The battleground, of course, is what
constitutes “adequate” information. As
discussed below, the concernis that the OECD
requirementsand member states

implementation measures will go far beyond
what is adequate and become too much of a
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The transparency landscape
Country by country reporting should be
consideredin context. Firstand most
obviously, it sits as part of the OECD’s work
and guidance on transfer pricing generally.
The Action 13 Guidance contains revised
standards for TP documentationand
proposes that country by country reporting
sitsalongside amaster fileand localfiles to be
provided by MNEs. Furthermore,aside from
TPrequirements,thereare numerous other
regimes which require information reporting
which could be relevant for UK based MNEs.

The Extractive Industries Transparency
Initiative (“EITI”). Countries can choose to
adopttheEITlandif they doso,thenall
extractive industry companies that operatein
that country have to report various items (via
atemplate) to their government. The UK was
admitted as a candidate country for the EIT|
on150ctober 2014 and now has 30 months to
fullyimplement the EITI.
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The EU Transparency Directive3. Amongst
otherthings these require publicandlarge
private companies withactivitiesinthe
extractive industry toreportvarious
payments made by country, by projectand by
government.

The Capital Requirements Directive (CRD IV)*.
Since July 2014, banks and specific investment
firmsin EU member statesare requiredto
reportinformation related to taxes, turnover
and profits before tax by country,and the
reportedfigures willalso be audited.

Certain non-UK headquartered MNEs have
been heavily (and,inthe author’s view,
unfairly) criticised in the UK pressin recent
timesin relation to their UK tax affairs,and
none of the MNEs criticised are involvedin the
extractive or financial services industries.
Thus, eventhoughthose industries have been
the main focus of measuresintroduced sofars,
the net willwiden,and country-by-country
reportingis part of that.

The UK divesin

Inaletter tothe G8 memberson 2 January
2013, duringthe UK’s G8 presidency, David
Cameronsaid:

“We knowthat in aglobalised world, no one
country can, on its own, effectively tackle tax
evasionand aggressive avoidance. But,asa
group of eight major economies together, we
have an opportunity to galvanise collective
international action. We can lead the way in
sharing the information to tackle abuses of the
system, including in developing countries, so
that governments can collect the taxes dueto
them.”

3 2004/109/EC

4 2013/36/EU

5 Inthe US, the Dodd-Frank Act obliged SEC
registered extractive industry companies to report
their payments publicly. In July 2013, the US District
Court for the District of Columbia vacated the SEC’s
resource extraction rules during a related law suit. It
is expected that redrafted rules will be proposed, and
on 18 September 2014, Oxfam America brought a suit
against the SEC seeking a court order to compel it to
re-adopt the rules.

On 20 September 2014, following the
publication of the BEPS Action Planand the
release of the sevenadvance OECD reports
(including Action 13), the UK government
announced that it would formally commit to
implementing the new country-by-country
reportingtemplate. Financial Secretary tothe
Treasury David Gauke MP said:

“We believe country-by-country reporting will
improve transparency and help identify risks
for taxavoidance. That’s why we’re formally
committingto it. Reporting high level
information using a standardised format
acrossalljurisdictions will ensure consistency,
give taxauthorities the information they need
and minimise the administration burden on
business.”

Itis unsurprising that the UK was quick out of
the blocks toannounce its commitment to
country by country reporting. Afterall, the UK
Govtstatesthatitinitiated the country-by-
country reporting template duringits G8
presidency,and the OECD’s transfer pricing
guidelinesareincorporated into UK domestic
lawé. Furthermore, the UK willhave ageneral
election nextyearandthe current
governmentappears keentobeseentobe
takingaction to clamp down on taxavoidance.

The country-by-country
reporting template

There wassignificant debate after the release
of the discussion draft of the template on 30
January2014. The good news s that the draft
templateincludedinthe Action 13 Guidance
has significantly reduced theamount of
information required (compared to the 30
January 2014 version),and provided more
flexibility on how businesses could provide the
information. Some would argue, however, that
much of the information required still results
intoo heavyacompliance burden (see further
below).

6 S164 TIOPA 2010




COUNTRY BY COUNTRY REPORTING - A UK PERSPECTIVE

Thetemplateisin3parts: Table 1-the
allocation ofincome, taxes and activities by
jurisdiction (this will be the most contentious
part), Table 2 - constituent entities per
jurisdiction,and Table 3 -additional
information. The data points (in each tax
jurisdiction) in Table 1are listed as follows:
unrelated party revenues; related party
revenues; profit before income tax; income
tax paid (cash basis); current year income tax
accrual; stated capital;accumulated earnings;
number of employees;and tangible assets
(excluding cashand equivalents). Table 2
requires data, again per taxjurisdiction, for:
constituent entity residentinthatjurisdiction,
jurisdiction of incorporation for that entity (if
different),and activity of that entity. Table 3
requiresadditionalinformation that the MNE
filingthe report considers necessary or that
would “facilitate understanding of the
compulsoryinformation provided”in Tables1
and2.

Theinstructions containanumber of
interesting explanations and caveats. For
example,all entities should be included as
constituent entities evenif theyare excluded
from financial statements on materiality
grounds. Branches and PEs should be treated
asaseparate entity in thejurisdiction in which
theyare physically located,and they should be
excluded fromthejurisdictionin whichthe
legal entity that they formapart of is located.
In preparing the country-by-country
template, the reporting company should use
the same sources of data from year to year (if
thereisachange, the company should explain
thereasonforthat change).

UK market reaction

UK business reactions to the template and the
issue of country-by-country reporting have
generally mirroredthose in most G8
countries. Despite significant improvements
since the January drafts, numerous concerns
remain.

The correct use of the information. The Action
13 Guidance states: “the informationinthe
country-by-country report should not be
usedasasubstitute foradetailed transfer
pricinganalysis of individual transactionsand
prices based onafullfunctionalanalysisanda
full comparability analysis.” However, there is
arisk that taxadministrations willuse the
country-by-country reportasaprimafacie
indicator that somethingis amiss (in transfer
pricingterms). The focus onthe number of
employeesandthe tangibleassetsinagiven
countryistoo narrow. The number of
employeesis purelyaquantitative ratherthan
aqualitative measure,andintangible assets,
whether financial assets or IP related, are valid
andimportant measuresjustas tangible
assets may be. If the functional analysis that
forms part of the master file/local file helps
supportthe position maintained by the
taxpayer,and that overturnsanyassumption
drawn by ataxauthority froma country by
country reportthatthereare notenough
employees or tangible assetsinagiven
jurisdiction, then what does the country by
countryreportaddinthefirst place?

The administrative burden. The Action13
Guidanceis at pains to point out that content
required for reporting: “reflectsan effortto
balance taxadministration information needs,
concerns aboutinappropriate use of the
information,and the compliance costsand
burdensimposed on business”. However, it
goes on to state that certain emerging market
countries (Argentina, Brazil, China, Colombia,
India, Mexico, South Africa,and Turkey) will
likely require additional datain respect of
related party interest payments, royalty
paymentsand related party service fees. It
couldbearguedthat the template should be
the maximum that participating countries can
ask for (along with the master file and local
files) as opposedto being the minimum.
Further, greater effort perhaps could and
should have been made toalignthe
information required under country by
country reporting with the various other
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regimes referred to above, so that companies
inthe extractive industries (for example) don’t
have to comply with several different regimes
with different reporting requirements which
areall ultimately trying to achieve the same (or
asimilar) thing.

The Action 13 Guidance also states that where
“ataxpayer reasonably demonstrates, having
regard to the principles of these guidelines
that either no comparable data exists or that
the cost of locatingthe comparable data
would be disproportionately high relative to
theamountsatissue, the taxpayer should not
berequiredtoincur costsinsearchingforsuch
data. Businesses will be concernedto ensure
thatthe compliance burdensare
proportionate.” The Action 13 Guidance does
notaddress the point that their will be
compliance burdens (@and costs) in reasonably
demonstrating that the costs of locating the
dataaredisproportionate!

Materiality. There is something of a mixed
message on materiality fromthe Action 13
Guidance. The sections that deal with the
master file and local file make it clear that
materiality is afactor that should be takeninto
accountand forthelocalfilesthere should be
materiality thresholds. However, it is made
equally clear that the country-by-country
report needs to coverall entities (including
dormant entities, for example).

Penalties. The points above related to the
administrative burdenand materiality are of
particular concernin the context of penalties
forincomplete orinaccurate reporting.
Penalty regimesare governed by the laws of
eachindividual country which means they
couldvary widely. It would be unfair, for
example,for MNEs toincur penalties fora
failureto reportadormantentity inagiven
jurisdiction -if the entity is (genuinely)
dormant, how canithaveanyimpactonthe
tax paidinthat orany otherjurisdiction?

Confidentiality. The Action 13 Guidance
acknowledges that discussions about
confidentiality are ongoing. In essence, there
remainsalot of disagreement between OECD
members,and with the business community,
inrelationto whichadministrations should
have the country by country reportsand how
theinformation should be shared.

The overall conclusion onthe Action 13
Guidance and templateis thatitisa material
improvement from the January 2014
template, but there remains considerable
uncertainty. Notwithstanding this, MNEs
should start considering now how they will
comply.
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