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TOMLINSON - WHAT DOES IT MEAN FOR INSOLVENCY
PRACTITIONERS?

By Jim Oulton and Devi Shah
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Our experience causes us to strongly suspect
that many complaints aboutinsolvency
practitionersare made by, or on behalf of,
those who do not understand the insolvency
process or that thereare proceduresand
options for recourse by IPs but that they
require fundsto be able to pursuethem.Such
matters may well be the genesis of the
complaintthat the processis opaque.
Countless hoursand millions of poundsare
spenteachyearintryingto resolve disputes
which have become acrimoniousas the
former managementand ownership of a
business believes its point of view has been
ignored. Of course,an P mustactinan
appropriate and even-handed manner
balancingtherelative interests of the
creditors. Alltoo oftenthe former
management of abusiness does not
understand that the (sometimes extravagant)
steps that they would like aninsolvent
business to take have, somehow, got to be
fundedandbeintheinterests of the creditors
asawhole. However, time spent
communicatingand explaininginthese
situations,atan early stage, before parties
become polarised, without compromisingan
IP’sindependence, willalmost always be well
spent. Whilst hoping for the best, planning for

theworstwillsavetimeinthelongrun-a
well-documented file with for example, clear
advice fromagentsinrelationto the valueand
sale of assets will go alongway to protecting
anIPif heissubsequently sued.

It remains to be seen whether Tomlinson
reignites debates about IPs taking
appointmentsin respect of a business for
which they have conductedanIBRand the use
of panels. No doubt there will be further
scrutiny of the roles of IPsininsolvency
processes. Inthe meantime communication
remainsakey weaponinkeepingan P away
fromtime-consumingand expensive
litigation. Whilstitis notauniversalcure,
making sure that thereis effective
communicationaround what is being done at
any stage will standagood chance of savinga
fortuneintimeand money downthe track.
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