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CHANGES TO WHISTLEBLOWING LAW

By Chris Fisher and Karen Stewart

Whistleblowing law was introduced to
encourage employees to speak up and raise
concernsabout dangersorillegal practices at
work without fear of reprisal. Butithas
becomeapparentthatthelawinthisareais
not providing the protection it shouldand it’s
beingused for purposes not originally
intended. Asaresult,the Government will
introduce anumber of important changes to
whistleblowing law this week.

The first changeis the introduction of a public
interest test. What this meansis that
employees will have to be able to showa
reasonable belief that their disclosure was
made inthe publicinterest. However, current
laws have beeninterpretedto cover
employees complainingabout breaches of
their own contracts of employment, whether
ornotthereisany “publicinterest” elementto
their complaints. Such claims are viewed as
conflictingwith the originalaim of the
legislation, which was to encourage
whistleblowers to alert othersto matters of
general public concern, not matters which
affectedthemasindividuals.

But the question remains: whatisinthe public
interest? It seems quite possible thatan
employee could argue that complaints about
breaches of their own employment contract
may well satisfy this test. One suspects that
this particular loophole has not been closed
completely and employees will still be able to
tryandrunanargumentthat disclosures
about breaches of their own contracts havea
publicinterest element.

The Government hasalso decided toremove
therequirement that adisclosure be madein
good faith. Instead, motive will be takeninto
accountat the remedy stage of a
whistleblowing hearing,and tribunals will have
the power to deductamaximum of 25%from
damages where bad faith is established.

Employers should take steps now to amend
any relevant policies to reflect these changes.
Amended policies should be communicated
toemployeessothat they understand how the
changesinlegislation will affect them. Lastly,
employers may want to consider providing
training for line managers where relevant.
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