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SECURED TRANSACTIONS

Analyzing Antitrust
Issues in Lending

Ithough antitrust is rarely among

issues practitioners who struc-

ture, document and enforce loans

address, that field nevertheless

does pose risks for lenders. Last
month, for instance, a group of plaintiffs in
a civil action against 16 banks embroiled
in the ongoing LIBOR (London Interbank
Offered Rate) controversy sought leave to
file an amended complaint alleging that the
banks conspired to rig LIBOR in violation
of the Sherman Act,! and, in April, one of
those banks agreed with the Department
of Justice to pay a $150 million fine arising
from a criminal LIBOR price-fixing violation
of the Sherman Act.? These actions reflect
what some say is a greater willingness by
regulators, prosecutors and private parties
to pursue antitrust violations in banking,
after a more relaxed period of antitrust
enforcement following the financial crisis.?
The LIBOR imbroglio has been well-publi-
cized, of course, but other lending activities
potentially giving rise to antitrust exposure
remain under the radar. Today, we examine
some antitrust issues that lenders may face
in conducting their lending business.*

Background

The Sherman Antitrust Act of 1890° and
the Clayton Antitrust Act of 1914, together
with the case law thereunder and the rules
and regulations promulgated by the DOJ
and the Federal Trade Commission, form
the main body of federal antitrust law in
the United States. The Sherman Act gener-
ally prohibits contracts, combinations or
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conspiracies in unreasonable restraint of
interstate commerce, and explicitly pro-
hibits monopolization and attempted
monopolization. The Clayton Act expands
upon the Sherman Act by (a) enumerating
several additional categories of prohibited
behaviors, including price discrimination,
exclusive dealing arrangements, predatory
pricing and certain mergers, and (b) pro-
viding a private right of action for viola-
tions under both acts. Courts interpret-
ing the acts have distinguished between
two types of violation: per se and Rule
of Reason. Per se violations are proven
by their mere existence—simply engag-
ing in the proscribed conduct is illegal,
regardless of the perpetrator’s motives
or market power or the economic effects
of its actions. The Rule of Reason, con-
versely, requires courts to consider those
factors but to find a violation only where
the behavior’s anticompetitive effects out-
weigh the freedom to contract.” Notably,
neither act distinguishes between enter-
prises in different industries; they apply
to banks and other financial institutions
as readily as to manufacturers or ser-
vice companies. This makes sense, since
the purpose of antitrust law—fostering
competition—applies across industries.
Moreover, §106 of the Bank Holding Com-
pany Act Amendments of 19702 places an
additional layer of antitrust regulation on
banks. As detailed below, §106 broadens
certain antitrust restrictions on banks
while narrowing others.

Civil and criminal penalties for antitrust
violations are stiff. Successful civil plain-
tiffs may recover treble damages, includ-
ing costs and attorney fees. Defendants
can also face felony convictions (with up
to 10 years in federal prison) and large
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fines (up to $1 million for individuals and
$100 million for corporations).

Tying occurs when a firm that controls
the market for a desired product con-
sents to supply that product only if the
customer agrees to buy a different (and
presumably undesired) product.

Anti-tying

One of the most common antitrust issues
affecting lending is “tying.” Tying occurs
when a firm that controls the market for a
desired product consents to supply that
product only if the customer agrees to buy
a different (and presumably undesired)
product. The two products are thereby
“tied.” Microsoft famously was sued for
tying Internet Explorer to its Windows
operating system.” Sections 1 and 3 of the
Sherman and Clayton acts, respectively,
and §5 of the Federal Trade Commission
Act, each generally bans tying arrange-
ments, but §106 alters how those bans
apply to banks.!? That section presumes
banks have market control and, therefore,
unlike the Sherman Act, requires no proof
of competitive injury; the mere existence
of a conditional arrangement suffices to
establish a violation, absent an applicable
exemption. Section 106, however, also nar-
rows the application of anti-tying provisions
by offering several such exemptions. First,
it exempts certain traditional services—
namely loans, discounts, deposits, and trust
services. Second, bank transactions with
foreign entities are exempt. Third, restric-
tions necessary to protect the soundness
of aloan are allowed, even if they are not
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usual.!! This exemption has been used
to require that a borrower, for example,
hire or fire specified employees or man-
agement; allow the bank to control the
business; or “assume the personal debt
of its two sole stockholders and pay the
interest on the personal loans of one of
these individuals.”? Nevertheless, although
imposing such conditions might pass mus-
ter under federal antitrust law, doing so
surely increases the degree of lender con-
trol over the borrower and therefore raises
the specter of lender liability and equitable
subordination. Thus, they should be under-
taken, if at all, only after all potential risks
have been weighed and mitigated.

Case law, of course, has not settled
every anti-tying question for lenders, and
aregulatory interpretation of §106 that the
Federal Reserve Board (the Board) pro-
posed in 2003 has never been finalized.!?
Among the issues the Board identified that
remain unsettled are the tying implications
of “over-the-counter” (OTC) derivatives. It
is not unusual for banks to require that a
customer hedge a portion of the loans made
at a floating interest rate or in foreign cur-
rency via the purchase of a swap or other
derivative product, nor is it unusual for a
bank to require that the derivative be pur-
chased from the bank. Although this latter
condition has not been validated judicially
or by regulatory guidance, several argu-
ments support its propriety.

One could contend that no tying arrange-
ment exists, maintaining that either (a)
there is only one single product, e.g., a
variable-rate loan plus an interest rate
hedging derivative that together create one
fixed-rate loan;' or (b) the loan and deriva-
tive form a single product market, for “the
issue is not so much whether there are two
separate products involved, but rather...
‘whether...[lenders] have foreclosed the
competition on the merits in the product
market distinct from the market [for] the
tied item.””'> One could also argue that tying
loans and OTC derivatives is not anticom-
petitive because, in practice, a lender hold-
ing a blanket lien tends to be the only party
willing to enter into a derivative contract
with the borrower. In other words, even
absent a tying arrangement, the borrower
would be unable to purchase an unsecured
derivative from a competing lender or may
find it difficult or expensive to implement
an intercreditor arrangement with a lender
providing a secured derivative.

Additionally, OTC derivatives might fall

within §106’s “traditional banking practice”
exemption. Courts have construed that
exemption broadly to include not only the
loan, discount, deposit or trust services
§106 explicitly permits, but also any bank-
ing activity necessary to protect or enhance
a borrower’s creditworthiness (which is
itself a separate exemption).! Indeed, the
Board unofficially posited in its 2003 pro-
posed interpretation that requiring borrow-
ers to purchase interest rate swaps from
their lender would not violate §106. The
same logic ought to apply to other types of
OTC derivatives, such as commodity swaps
for mining companies.!” Nevertheless, in
the decade since the Board’s interpretation,
the OTC derivatives market has exploded
and has been blamed for exacerbating the
financial crisis. Accordingly, one can but
guess whether the Board would still view
tying OTC derivatives to loans as being
permitted by §106.

Collusion occurs when competitors
collectively engage in one or more
anticompetitive behaviors—such as
price-fixing, group boycotting, dividing
markets or allocating customers—that
contravene antitrust laws.

This issue is even more unsettled in the
context of loan syndications. Just as with
single bank credits, it is not unusual for
loan syndicates to require that a derivative
be purchased from a member of the lend-
ing syndicate. Although §106 prohibits a
bank’s tying a loan to another product of
that bank, its bank holding company or any
other subsidiary of the bank holding com-
pany, the section is silent regarding tying
between banks related only as syndicate
members.'® Prudence dictates that loan
syndications be structured and adminis-
tered with the same precautions as loans
made by individual banks.

However derivatives may be viewed
from a tying perspective, lenders should
tread especially carefully when requir-
ing the consumption of services, such
as securities underwriting or insurance,
that are patently beyond banking prod-
ucts. In Adelphia Recovery Trust v. Bank
of America,? for example, the court
characterized as a “clear violation of the
anti-tying provisions” the bank’s condi-
tioning its issuance of a letter of credit
on the borrower’s agreeing to “market

commercial paper through the lender’s
securities affiliate.” To minimize exposure
for tying violations, therefore, a lender
should avoid requiring borrowers to pur-
chase nonbanking products as a condition
to extending credit and, if a lender does
require the purchase of such nonbank-
ing products, be clear it is doing so to
reduce borrower credit risk, not merely
to increase its own revenue.

Collusion

Collusion occurs when competitors col-
lectively engage in one or more anticompet-
itive behaviors—such as price-fixing, group
boycotting, dividing markets or allocating
customers—that contravene antitrust laws.
Competing lenders might agree to fix rates
for certain types of credit or other bank
products; to refuse to lend to certain cus-
tomers; or each to solicit business only in
separate geographic territories or only for
different bank products. Such conduct can
constitute a per se antitrust law violation
and, obviously, is to be avoided.

Collusive agreements need not be
expressed or specific to be illegal. A meat-
packing industry case found illegal price-
fixing in a trade association member’s
statement that “wholesale meat prices
were ‘low,’ resale prices were ‘high,” and
they should keep it that way.” Moreover,
a party’s being a mere passive witness to
that kind of statement can implicate it; in
the meat-packing case, the government
alleged an “implied agreement” among
all present.?0

Historically, the concerted action by a
group of lenders to collect the loans has
not violated antitrust restrictions on group
boycotts.?! In CompuCredit Holdings v.
Akanthos Capital Management,? however,
the 11th Circuit faced a case involving
coordinated behavior by a different type
of creditor group: bondholders. There,
CompuCredit had begun a tender offer
for its outstanding bonds, a large major-
ity of which were held by a group of hedge
funds. CompuCredit accused those holders
of conducting an illegal boycott by collec-
tively refusing to tender, the theory being
that the bondholders’ coordination was an
improper attempt to raise the bond price.
The creditors won when the court below
dismissed the case and an en banc Circuit
Court panel affirmed. However, the panel
did not rule on the merits of the antitrust
claim and half the panel judges voted to
remand the case to the district court to
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hear the antitrust issue. Consequently, the
specter exists that borrowers in the future
will raise collusion defenses when creditors
coordinate to collect debts.?

Trade associations are legal but are not
shielded from antitrust laws; illegal deal-
ings among competitors violate the law
even if done through a trade association.
The antitrust risk of trade associations aris-
es especially in meetings of those groups
and the discussions, formal and informal,
that those meetings foster. Indeed, scholars
have suggested that “association meetings
are probably the single most dangerous
point of the operation of a business from
an antitrust viewpoint.”?*

One area for concern is exchanging price
or other sensitive business data among
competitors within a trade association.
Any data exchange or statistical reporting
that includes current prices, or informa-
tion that identifies data from individual
competitors, can raise antitrust issues if it
encourages more uniform prices than oth-
erwise would exist. However, information
reporting cost or data other than price,
and historical data rather than current
or future data, generally is less likely to
raise antitrust concerns. Dissemination of
aggregated data managed by an indepen-
dent third party also raises fewer antitrust
concerns.?

As with the other potential antitrust
issues, many of those arising from trade
meetings are inadvertent, due largely to
the law’s ability to ensnare both loose and
implied agreements. Lenders can avoid
inadvertent anticompetitive behavior at
these meetings by, among other things:%6

¢ establishing a reputation for unwill-
ingness to participate in anticompetitive
discussions (silence is not enough);

e consulting with counsel after any
troubling conversations, in case correc-
tive action is necessary; and

¢ not discussing current or future prices
or rates; profit levels or credit terms; costs;
allocation, division or “rationalization”
of markets or customers; or boycotts or
agreements not to deal with competitors,
customers or suppliers.

Finally, we note the Noerr-Pennington
Doctrine. Based on two Supreme Court
cases,?’ the doctrine provides that com-
petitors, including banks, do not incur anti-
trust liability simply by advocating jointly
for anticompetitive laws. Nevertheless,
those competitors cannot immunize their

anticompetitive actions merely by subse-
quently requesting legislative approval of
such actions.?®

Debt Investments in Competitors

Lenders often finance themselves by
borrowing from other lenders. Antitrust
issues should be considered whenever one
lender extends credit to a competitor, espe-
cially a smaller bank or finance company.
Due diligence and loan administration by
the creditor could arm it with confiden-
tial information that, if exploited for its
own marketing purposes, could undercut
the borrowing financial institution’s abil-
ity to compete against the lending finan-
cial institution. Accordingly, loans to and
debt investments in competitors should
expressly prohibit the exchange of certain
types of confidential information about the
borrowing financial institution’s customers
that the lending financial institution could
use to reduce competition unfairly.?’

Antitrust’s Changing Environment

Practitioners should recognize that the
antitrust landscape is changing in ways
that may increase lender liability. After
a period of mild enforcement during the
financial crisis, DOJ has stated that it
intends to increase enforcement activity
and has targeted banking as an industry
that will receive heightened antitrust
scrutiny. Additionally, DOJ is straying
from its traditional role of focusing on
anticompetitive bank mergers and acquisi-
tions, making room for the prosecution of
other anticompetitive behavior, such as
tying and price-fixing.?’ Moreover, regu-
lators have developed expertise in the
banking industry through past investiga-
tions, including the LIBOR controversy,
increasing their ability to pursue future
lending-related antitrust violations.

Conclusion

Although antitrust is hardly the first
thing one thinks of when engaging in com-
mercial lending, that business is suscep-
tible to antitrust law violations in various
ways. Lending officers and their counsel
need to be sufficiently familiar with the
conduct that antitrust law proscribes that
they can avoid perpetrating it, even inad-
vertently or by acquiescence. The treble
damages and criminal penalties that can
be imposed for violations are too costly to
countenance ignorance of the law.
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