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The Seventh Circuit frequently hears disputes over the content and meaning of state law. But nothing the

court says on those subjects is truly authoritative. Instead, under the Erie doctrine, the court simply

predicts how the highest court of the relevant state would decide the dispute. Those predictions can be

difficult to make, and sometimes are incorrect. As a result, virtually all states allow some federal

courts to ask the state’s highest court to answer certified questions of state law that will control the

outcome of a federal lawsuit. And the Seventh Circuit uses that procedure about once a year.

The Seventh Circuit’s recent decisions in Craig v. FedEx Ground Package System, Inc. and American

Safety Casualty Insurance Co. v. City of Waukegan are timely reminders of the factors that the court

will consider in deciding whether to certify state law questions.1 In Craig, the Seventh Circuit certified an

“outcome determinative” question of Kansas law regarding whether FedEx drivers should be deemed

employees or independent contractors for purposes of the Kansas Wage Payment Act.2 The court had

“considerable doubt” about how the Kansas Supreme Court would apply the statute because the available

Kansas authorities pointed in different directions and courts across the country had divided over the

proper classification of FedEx drivers under similar federal and state laws.3 In addition, the question

was  “of great importance not just to th[e] case but to the structure of the American workplace” because it

would have “far-reaching effects on how FedEx runs its business,” as well as on “FedEx’s competitors and

employers in other industries as well.”4

Continued on page 35
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In American Safety, the Seventh Circuit refused a request to certify

a question to the Illinois Supreme Court regarding the time of

“occurrence” for malicious prosecution claims under insurance

policies.5 The court was unpersuaded by

the fact that the only Illinois decision on

the matter was a 1978 appellate court

decision that the Illinois Supreme Court

vacated on other grounds, or the fact that

the great majority of other jurisdictions had

adopted a different position, or the fact that

the same question arose in several recent

cases litigated in federal court.6 The court

instead observed that there were no

conflicting Illinois cases, that the issue

must not recur because it could be, but has

not been, subject to additional state-court

litigation, and one of the parties requesting

certification was the one that filed the case in

federal court.7 Together, Craig and American

Safety suggest that the Seventh Circuit is definitely open to

certifying questions of state law, but it will not do so freely.  

It is vital therefore for counsel to understand the factors that favor

(and disfavor) certification of state law questions in the Seventh

Circuit’s calculus, so that counsel can emphasize the crucial

evidence when seeking (or opposing) certification.

* * *

The practice of certifying state law questions to a state’s highest

court is a relatively recent innovation. The Supreme Court first

suggested the idea in 1960, invoking a then-unique Florida statute

that invited certified questions.8 Other states then began adopting

certification procedures, particularly after the National Conference

of Commissioners on Uniform State Laws proposed a uniform

law in 1967,9 and a 1974 Supreme Court decision promoted the

practice as way to “save time, energy, and resources” in the long

run and “build a cooperative judicial federalism.”10 Every state,

save North Carolina (and perhaps Missouri), now allows at least

one federal court to ask the state’s highest court to answer certified

questions of state law.11

In the Seventh Circuit, over 90% of certification requests not

surprisingly concern the law of Indiana (40%), Illinois (40%), or

Wisconsin (12%). The supreme courts in all three states will

answer certified questions. But there are potentially significant

differences in each state’s certification standards.

Indiana, which first authorized certification in the early 1970s,

permits the “United States Supreme Court, any federal circuit court

of appeals, or any federal district court” to

“certify a question of Indiana law” to the

Indiana Supreme Court.12 But a federal court

may do so only when “a proceeding presents

an issue of state law that is determinative of

the case and on which there is no clear

controlling Indiana precedent.”13

Illinois opened the door to certification in

1983, allowing only the “Supreme Court of

the United States” and the “United States

Court of Appeals for the Seventh Circuit” to

certify “questions of the laws of this State”

to the Illinois Supreme Court “for instructions

concerning such questions of State law.”14

State law questions can be certified if they “may be determinative

of” the case and “there are no controlling precedents in the decisions

of” the Illinois Supreme Court.15

Wisconsin, which also first authorized certification in 1983,

permits its Supreme Court to “answer questions of law certified to

it by the supreme court of the United States, a court of appeals of

the United States or the highest appellate court of any other state.”16

Certification is appropriate, however, only where a proceeding

involves “questions of law of this state which may be determinative

of the cause then pending in the certifying court and to which . . .

there is no controlling precedent in the decisions of the supreme

court and the court of appeals of this state.”17

The supreme courts in all three states retain discretion to refuse a

certified question.18 If the state court agrees to answer the certified

question, briefing and argument will follow pursuant to that

state’s procedures.19

Continued on page 36
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The Seventh Circuit has its own rule on the certification of

questions of state law: Circuit Rule 52. The rule provides that,

when a state allows a federal court to certify to the highest court of

the state “questions arising under the laws of that state which will

control the outcome of a case pending in federal court,” the

Seventh Circuit “sua sponte or on motion of a party, may certify

such a question to the state court in accordance with the rules of

that court.”20 Any motion for certification must be included in

the moving party’s brief.21 And the court will decide on

certification only after merits briefing  is complete.22 If the

court certifies a question, it may stay the appeal pending an

answer from the state court.23 Finally, the parties have 21 days

after the state court issues the opinion answering the certified

question to file statements in the Seventh Circuit as to “what action

[the] court should take to complete the resolution of the appeal.”24

In practice, certification decisions follow not just the completion of

briefing, but oral argument as well. In fact, the Seventh Circuit has

certified questions after deciding an appeal and receiving a petition

for rehearing.25 Also, the Seventh Circuit always stays an appeal if

it certifies a question.

Since January 2001, the Seventh Circuit has certified questions of

state law 13 times, principally to the supreme courts of Indiana,

Illinois, and Wisconsin.26 According to reported decisions, the court

denied requests for certification 37 times during the same period.

Seven of those denials, however, did not turn on the “merits” of the

request, but resulted from the fact that the requesting party prevailed

or another circumstance mooted the certification request.27 These

statistics suggest that the Seventh Circuit grants about 26% of all

(reported) requests for certification and about 30% of the (reported)

requests considered on the merits. 

Each time the Seventh Circuit has certified a question of state law

(since at least January 2001), the state supreme court has agreed to

answer the certified question.28 On average, the answers have

arrived 10 months after the certification orders, having taken as

short as 5 months and as long as 23 months. The questions

certified and answered vary widely, from the contours of a car

purchaser’s Lemon Law rights to the existence of an implied

statutory right of action;29 from the scope of a political advertising

law to a municipality’s right to require collection of amusement

taxes;30 and from the applicable statute of limitations for a tort

action  to the scope of insurance coverage.31

* * *

Circuit Rule 52 and the Indiana, Illinois, and Wisconsin

certification provisions require only two things before the

Seventh Circuit can certify state law questions. The state law

question must be outcome determinative. And there must be no

controlling state precedents. But the Seventh Circuit has added a

host of additional factors that, in various combinations, it

considers in exercising its discretion to certify state law questions.

Examining the factors identified by the Seventh Circuit reveals

how the court applies the factors and which ones truly carry

weight.

Outcome Determinative. Under Circuit Rule 52, the Seventh

Circuit cannot certify a state law question unless it will “control the

outcome” of the lawsuit. Thus certification is not proper if the

case can be decided on alternative grounds. Many requests for

certification falter on the requirement that a question be outcome

determinative, which is strictly enforced.32 Indeed, the Seventh

Circuit ordinarily will decide all of the other factual and legal

questions in an appeal to ensure that the to-be-certified question is

truly outcome determinative. 

Controlling State Precedent. The certification requirements in

Indiana, Illinois, and Wisconsin all demand the absence of

“controlling precedents” from the state’s courts. But what is a

“controlling precedent”?  

Illinois’s certification rule specifies decisions of the state Supreme

Court.33 Wisconsin’s statute says such precedents can come from

“decisions of the supreme court and the court of appeals” of the

state.34 Indiana’s rule does not identify the source of the “clear

controlling Indiana precedent” that would preclude certification to

the Indiana Supreme Court.35 And the governing Erie principles

instruct a federal court to determine how the state’s highest court

would decide the case, but also require it to follow intermediate

appellate court decisions absent persuasive reasons to believe that

the state’s highest court would rule differently.36

Continued on page 37
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In addition, a state court precedent will rarely be on all fours,

factually and legally, with the case before the Seventh Circuit.

Almost always, there are some factual or legal differences.  The

question is how analogous must the state court precedents be

before they are deemed “controlling.”

In practice, the Seventh Circuit resolves the ambiguity in what

counts as “controlling” state precedent by asking a series questions

aimed at establishing the degree to which state precedents are

instructive. Thus certification rulings typically consider whether

“the issue is one of first impression for the court of last resort,”37

and whether “the state supreme court has yet to have an

opportunity to illuminate a clear path on the issue.”38 The rulings

also review relevant decisions from intermediate appellate courts,

looking for ones that — without intervention by the state’s highest

court — have stood for many years or take the same position as

other appellate court decisions.39 Finally, certification rulings often

examine whether anything about a case’s factual or legal setting

would lead the state’s highest court to reject either the path marked

by its prior decisions or the position taken by the intermediate

appellate courts.40

Unavoidably, these inquiries can be subjective and elastic. There

are cases in which a single decision from an intermediate appellate

court was sufficient to preclude certification, and others in which it

was not.41 Likewise, there are cases in which general precedents from

a state supreme court were deemed sufficiently controlling to prevent

certification, and others in which they were not.42 In those borderline

cases, other relevant factors seem to have influenced the analysis.

Genuine Uncertainty. On many occasions, the Seventh Circuit

has stated that the “most important consideration” guiding a

certification decision is “whether the reviewing court finds itself

genuinely uncertain about a question of state law that is vital to a

correct disposition of the case.”43 The necessary uncertainty can

arise from a lack of controlling state precedents.44 It can come from

conflicting state precedents.45 Or it can come from analysis of the

competing interpretations and policy choices implicit in one ruling

or another.46

The inherent uncertainty in every application of state law, however,

does not warrant certification.47 Nor does the fact that other states

have rejected the position suggested by the available state precedent.48

As advertised, the Seventh Circuit’s level of uncertainty about state

law does indeed appear to be the most important consideration

in whether the court certifies a question of state law. A lack of

uncertainty has been enough to refuse certification in cases where

other factors pointed toward certification.49 And the presence of

uncertainty has resulted in certification in cases where other factors

counseled against certification.50

Likely To Recur. One of the factors most commonly listed as

favoring certification of state law questions is that “the issue will

likely recur in other cases.”51 But that phrasing is too broad. The

Seventh Circuit has repeatedly refused to certify questions that

recur in the relevant state’s courts.52 What the Seventh Circuit

really looks for is a question that will arise with some frequency in

federal court, but that is unlikely to be litigated in state court.53 In

those circumstances, the court can be confident that a 10 month

detour to obtain a definitive answer from the state’s highest court

will benefit litigants and courts in future cases. And the court will

have good reason to believe that such an answer will not otherwise

be forthcoming in the near term.

Proof that a question is likely to recur in federal court, but not state

court, can come from a history of exclusively federal litigation on

the subject.54 Or it can come from evidence that there are obstacles

to filing or keeping cases that raise the question at issue in state

court — such as diverse citizenship among the only likely parties

or a question that arises exclusively in federal causes of action or

companion state claims.55

In some certification rulings, the likelihood of future federal and

state litigation on the relevant question appears to be the most crucial

factor.56 But other rulings give the matter less attention, if any.57

Vital Public Concern. Another commonly listed factor bearing on

the certification decision is whether “the case concerns a matter of

vital public concern.”58 Cases that do can be good candidates for

certification. But “fact specific, particularized decisions that lack

broad, general significance are not suitable for certification to a

state’s highest court.”59 The core inquiry is whether resolving the

disputed question will “have far-reaching precedential effect.”60

Continued on page 38
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The public importance of a question is a crucial factor

supporting certification principally when the question concerns

the meaning of statutes that regulate everyday transactions or

reflect significant policy choices.61 But the

Seventh Circuit also has invoked the factor

in asking the Wisconsin Supreme Court

how to read common insurance policy

language.62 Still, matters of contractual

interpretation or how to apply tort or

statutory principles to a particular case are

usually too fact-bound to warrant

certification.63

Conflicting Decisions. Although they arise

infrequently, cases presenting questions

that have divided the state’s intermediate

appellate courts make strong candidates

for certification to the state’s highest

court. Many Seventh Circuit decisions

instruct that certification is favored when the intermediate

appellate courts are “in disagreement” or “conflict.”64 And the

absence of a conflict often counts against certification.65

The case law shows that the Seventh Circuit will indeed certify

when a state’s intermediate appellate courts disagree on a

question.66 But that practice is not ironclad. The Seventh Circuit

has declined to certify when confident as to which side the

state supreme court will take.67

Development of State Law. A few decisions say that one factor

bearing on the certification decision is whether an issue “is of

interest to the state supreme court in its development of state

law.”68 This rarely applied factor appears to be geared toward

identifying issues for which a state supreme court has a special

responsibility or an important national role. The cases discussing

the development-of-state-law factor reference illustrative cases

involving an open question of Delaware corporate law and an

uncertain application of Colorado collateral estoppel law.69

Impact on State Citizens. A small number of decisions instruct

that “[c]ertification to a state supreme court is more likely when

the result of the decision will almost exclusively impact citizens of

that state.”70 This factor gives voice to comity concerns that

may be heightened when out-of-state citizens are not ordinarily

subject to a state law. For instance, when the Seventh Circuit

needs to interpret a state statute in order to evaluate a constitutional

challenge, the incidence of the statute can be relevant to a

certification decision.71

Party That Invoked Federal Jurisdiction. The Seventh Circuit

will “take into account whether the request for certification to the

state court came from the party who chose federal jurisdiction in

the first place.”72 A party that filed its

complaint in, or removed a case to, federal

court is at a distinct disadvantage in

requesting certification. Indeed, on several

occasions the Seventh Circuit has remarked

that “it’s not a proper alternative to

proceeding in the first instance in state court

to sue in federal court but ask that the suit

be stayed to permit certifying the interpretive

issue to the state court, thus asking that

the suit be split between two courts.”73

The fact that the party requesting certification

invoked federal jurisdiction has been a

factor in a number of decisions denying

certification of a state law question.74 At

the same time, the Seventh Circuit maintains that it is “not a

primary factor”75 and is “not determinative on its own.”76 And a

party that has invoked federal jurisdiction can successfully

request certification.77

* * *

Depending on the circumstances, certification to a state’s highest

court can be either an invaluable opportunity to get an authoritative

answer on a crucial legal issue or a wasteful detour that only

postpones the inevitable. The standards that the Seventh Circuit

uses to judge certification requests attempt to separate the former

from the latter. But as with many multi-factor standards, the

ability of counsel to effectively explain how a particular case fits

(or does not fit) the Seventh Circuit’s standards can make a huge

difference to the outcome. Understanding the intricacies of the

Seventh Circuit’s approach to the certification of state law

questions is therefore critical for those who litigate such

questions in the Seventh Circuit.

Continued on page 39
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