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he Federal Government purchases an enormous array of products and services each year. 1

These purchases involve companies and individuals from all sectors of the economy that submit
countless claims for payment of public funds. Each claim to the Government seeking payment creates
the possibility of a fraud allegation. Perhaps the most significant weapon in the Government’s
considerable arsenal for oversight of the contracting process is the civil False Claims Act (FCA),2

which provides, among other things, for the recovery of multiple damages and civil penalties from
persons who knowingly present or cause to be presented a false or fraudulent claim to the Govern-
ment for payment. From the Government’s perspective, “knowingly” could include acting in “deliber-
ate ignorance” or “reckless disregard” of the voluminous, complex, and often arcane statutes and
regulations that govern a contractor’s relationship with the Government.

Given the sheer volume of business conducted by the Federal Government, it is inevitable that
some false claims for payment will be submitted to the Government. However, even experienced
contractors that attempt to conduct their business with the Government in good faith may risk
liability under the FCA. The civil FCA does not require proof of a specific intent to deceive the
Government but imposes liability on anyone who submits a claim with “deliberate ignorance” or
“reckless disregard” of the falsity of the claim. Moreover, in addition to the army of Government
investigators and lawyers charged with enforcing possible FCA violations, the Act permits certain
private individuals, known as “relators,” to sue on behalf of the Government under the Act’s “qui
tam” provisions. Most important, as a Government contractor, you should recognize that you can
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face liability under the FCA for conduct that
bears little resemblance to traditional common-
law fraud. For example, you could be sued for
submitting an allegedly “false” claim that is based
on your erroneous interpretation of a complex
Government contracting regulation.

This BRIEFING PAPER provides an overview of
the civil FCA, including its history, the elements of
the offense, the penalties and damages it imposes,
the basic jurisdictional and other requirements
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of qui tam lawsuits, and the special protections in
the FCA for certain employees (“whistleblowers”)
from retaliation by their employers. The PAPER

concludes with a list of common questions regard-
ing some of the issues that have proven to be
especially troublesome for Government contrac-
tors in the application of the FCA and provides
practical tips and observations that may help
you decrease the risk of being investigated or
sued for alleged violations of the Act.

History

� Origin & Evolution Of The FCA

Congress passed the False Claims Act during
the Civil War to control fraud in defense con-
tracts.3  Testimony before Congress revealed how
the Government had been billed by contractors
for nonexistent or worthless goods, charged ex-
orbitant prices, and generally robbed in pur-
chasing the necessities of war, and Congress wanted
to stop this plundering of the public treasury.4

In addition to providing stiff civil and crimi-
nal penalties for fraud, the original Act con-
tained “qui tam” provisions that permitted any
person to sue the perpetrators of the fraud on
behalf of the Government and promised suc-
cessful qui tam plaintiffs one-half of the dam-
ages and forfeitures recovered.5  “Qui tam” is
short for “qui tam pro domino rege quam se ipso
in hac parte sequitur,” a Latin phrase meaning
“who pursues this action on the King’s behalf as
well as his own.”6  Qui tam actions have histori-
cal roots extending far back in American and
English law, although the FCA is one of only
four qui tam statutes that remain.7  Qui tam

suits are designed to provide monetary incen-
tives to private citizens to institute legal pro-
ceedings to redress frauds on the Government
and thus to supplement the Government’s own
enforcement activities.8

Since its passage in 1863, the FCA has con-
tained several different qui tam provisions.9  While
the original Act required qui tam plaintiffs to
bear their own litigation costs to discourage frivolous
suits,10  it contained no significant jurisdictional
limitations and did not preclude plaintiffs from
suing based on information already in the
Government’s possession.11  FCA qui tam actions
increased notably during the New Deal and World
War II, and this rise in litigation revealed that
the provisions then in effect were too suscep-
tible to abuse by “parasitic” relators.12  Qui tam
suits were often brought based on public or quasi-
public information available in criminal indict-
ments, and the issuance of a criminal FCA in-
dictment could cause a rush to the courthouse
by private plaintiffs to file a qui tam action.13

Following a U.S. Supreme Court decision hold-
ing that such suits were not barred by the stat-
ute, Congress amended the FCA in 1943 to pre-
clude suits based on information in the
Government’s possession, regardless of whether
the Government was using the information to
prosecute the alleged fraud.14

� 1986 Amendments

Congress has frequently altered its course in
amending the FCA qui tam provisions, seeking a
“golden mean” between providing adequate in-
centives to persons who have genuinely valuable
information to file qui tam lawsuits and discourag-
ing lawsuits by opportunistic plaintiffs who have
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no significant information of their own.15  As part
of this process, Congress substantially amended
the FCA’s qui tam provisions, as well as other
important aspects of the Act, in 1986.16  The pur-
pose of the amendments was to “enhance the
Government’s ability to recover losses sustained as
a result of fraud against the Government.”17  The
amendments increased the civil penalty for each
violation of the Act from $2,000 to between $5,000
and $10,000,18  increased the amount of damages
for which a defendant may be liable from double
to treble the damages sustained by the Govern-
ment,19  eliminated any requirement for the Gov-
ernment or qui tam plaintiff to prove that the
defendant specifically intended to defraud the Gov-
ernment,20  enhanced the qui tam relator’s share
of any proceeds recovered,21  and provided protec-
tions for “whistleblowers” (employees who con-
duct investigations or take other actions in fur-
therance of possible qui tam actions) against re-
taliation by their employers.22  The amendments
also significantly altered the jurisdictional require-
ments for qui tam actions, eliminating the bar
against actions based on information in the
Government’s possession but establishing new re-
quirements precluding actions based on certain
public disclosures unless the relator is an “original
source” of the information.23

Since the 1986 amendments, the number of qui
tam actions has increased significantly, surpassing
3,000 qui tam cases.24  In the years following the
1986 amendments, a large percentage of qui tam
actions involved alleged defense contractor fraud.
However, in recent years, relators have focused
more on the healthcare industry. Of the approxi-
mately $4 billion in qui tam recoveries for Fiscal
Year 1987 through FY 2000, 57% involved allega-
tions of healthcare fraud, while only 29% involved
allegations of defense contractor fraud.25  In total
for that period, the Government recovered over
$6.96 billion in civil FCA proceeds.26

The FCA’s extraordinary qui tam provisions
permitting private persons to sue others on be-
half of the United States have been challenged
by defendants as unconstitutional on various
grounds but have (to date) survived these chal-
lenges.27  The U.S. Supreme Court has resolved
at least one of these constitutional issues, hold-
ing that a relator has the requisite standing

under Article III of the U.S. Constitution to sue
on the Government’s behalf, even in cases where
the Government has chosen not to intervene.28

Elements Of FCA Liability

The FCA provides liability for seven types of
acts by a “person.” The Supreme Court recently
held that the term “person” does not include
states (at least in qui tam cases where the Gov-
ernment does not intervene),29  and lower courts
have extended this holding to exclude other
governmental entities, such as school boards.30

Most FCA allegations involve the provision
imposing liability on any person who “know-
ingly presents, or causes to be presented, to an
officer or employee of the United States
Government…a false or fraudulent claim for
payment or approval.”31  This provision covers
not only persons who actually submit false claims
but those who “cause” such claims to be pre-
sented. Thus, you may be liable under the FCA
for instructing others (such as a billing service)
to include false information on a claim.32

The other types of conduct covered by the
FCA include (1) knowingly making, using, or
causing to be made or used a false record or
statement to get a false claim paid or approved,
(2) conspiring to defraud the Government by
getting a false or fraudulent claim allowed or
paid, (3) delivering, or causing to be delivered,
property to the Government in inaccurate quan-
tities, (4) accepting inaccurate receipts for property
with intent to defraud the Government,
(5) knowingly obtaining public property from a
Government employee who may not lawfully sell
or pledge the property, and (6) knowingly mak-
ing, using, or causing to be made or used a false
record or statement to conceal, avoid, or de-
crease an obligation to pay or transmit money
or property to the Government (also known as a
“reverse” false claim).33  The key elements of
FCA liability are discussed below.

� “Claim”

The 1986 amendments to the FCA added a
broad definition of “claim,” stating that the term
includes the following:34
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any request or demand, whether under a
contract or otherwise, for money or property
which is made to a contractor, grantee, or other
recipient if the United States Government
provides any portion of the money or property
which is requested or demanded, or if the
Government will reimburse such contractor,
grantee, or other recipient for any portion of
the money or property which is requested or
demanded.

Congress added this definition in part to ensure
that the Act reaches fraud perpetrated on fed-
eral grantees, including states and other recipi-
ents of federal funds.35

Each separate submission to the Government
seeking payment is a “claim” for purposes of
the FCA, even if the submissions are made
pursuant to a single contract.36  However, whether
a defendant has made one false claim or many
is a fact-bound inquiry focusing on the
defendant’s conduct. In one case, the court
held that each submission of a specific Medi-
care form—and not each separate code on the
form identifying services—constituted a “claim,”
in part because liability turned on the defendant’s
conduct in making the request or demand and
not on how the Government chose to process
the claim.37

Courts have found traditional requests for pay-
ment, such as progress payment vouchers, to be
“claims” for purposes of the FCA.38  (However,
one court concluded that a DD Form 250, “Ma-
terial Inspection and Receiving Report,” that
was not used as an invoice was not a “claim” for
purposes of FCA liability.39 ) Liability can also
arise for claims submitted to the Government
indirectly, such as Medicare claims filed with in-
termediaries.40

� “False Or Fraudulent”

One of the basic elements required to estab-
lish liability under certain FCA provisions is that
the claim, statement, or record at issue was “false
or fraudulent.” This element involves a fact-
specific reasonableness determination.41  How-
ever, determining falsity is often difficult. The
FCA does not define the terms “false” or “fraudu-
lent,” and courts have had to interpret the meaning
of these important terms.42  Of course, whether
a claim was “false” or “fraudulent” and whether

it was “knowingly” so are ultimately questions
for the jury to decide in cases where a jury is
requested by either side.

The simplest  type of false claim is one for
work that was not performed. But a claim may
be false even when the work described in the
claim was actually performed. For example, a
Medicare claim may be false where the services
billed were actually provided but the provider
falsely certified that the services were “physi-
cian-directed” to avoid payment limits govern-
ing non-physician-directed services.43  Also, sev-
eral cases have involved allegations that the sub-
mission of an invoice to the Government was a
certification of compliance with certain laws and
that a knowing violation of those laws created
liability under the FCA. Thus, the alleged falsity
did not focus on the actual product or service
provided. This theory is not limited to express
certifications of compliance but has been ex-
tended to implied certifications. One of the first
such cases held that a subcontractor’s submis-
sion of progress payment vouchers impliedly cer-
tified its continuing adherence to the require-
ments for participation in the Small Business
Administration’s § 8(a) program, and that the
vouchers were fraudulent where the subcontrac-
tor had intentionally withheld from the Govern-
ment information vital to the integrity of that
program. The court reached this decision de-
spite determining that the Government received
what it paid for—a processing facility built in
accordance with the contract drawings and speci-
fications.44

Cases that followed this decision have not
always been consistent. As one court noted, the
language of the FCA and its legislative history
created confusion among courts regarding the
Act’s applicability to claims that are not false
but were derived through fraudulent conduct.45

In recent years, several FCA actions have been
based on the theory that claims were false be-
cause of alleged failures to comply with a num-
ber of legal requirements, including agency conflict-
of-interest regulations,46  a state education code,47

a “revolving door” statute,48  and Medicare stat-
utes.49  The Medicare program has been particu-
larly fertile ground for such allegations, and the
Government has attempted to extend the scope



★     SEPTEMBER    BRIEFING PAPERS    2001    ★

5

of the theory by arguing that a healthcare pro-
vider impliedly certifies compliance with appli-
cable standards of care in all cases where it submits
a Medicare request for reimbursement.50  A re-
cent case summarizing the state of this theory
noted that a false certification of compliance
with a statute or regulation cannot serve as the
basis for an action under the FCA unless payment
was conditioned on that certification,51  but not all
cases have adopted this reasoning.52

In addition to risks relating to certification of
your compliance with statutes, regulations, and
contractual requirements, you may face allega-
tions that you submitted a false claim where the
claim is based on a disputed interpretation of
such requirements. In a case involving allega-
tions that a contractor violated the FCA by not
complying with complex accounting regulations,
the court held that the issue of falsity turned
not on the reasonableness of the contractor’s
interpretation of the regulations but on the in-
terpretation of the regulations ultimately adopted
by the court.53  The court observed, however,
that the reasonableness of the contractor’s in-
terpretation may be relevant to the FCA’s know-
ing element.54  As another court noted, a con-
tractor that is aware of and takes advantage of a
disputed legal issue does not knowingly commit
fraud.55  Disagreements concerning scientific meth-
odology, however, do not give rise to FCA liabil-
ity.56

� “Knowing” & “Knowingly”

Another key element in proving an FCA vio-
lation is establishing that the defendant “know-
ingly” performed the alleged acts. The 1986 amend-
ments to the FCA defined “knowing” and “know-
ingly” as follows:57

For purposes of this section, the terms “knowing”
and “knowingly” mean that a person, with
respect to information—

(1) has actual knowledge of the information;

(2) acts in deliberate ignorance of the truth
or falsity of the information; or

(3) acts in reckless disregard of the truth or
falsity of the information,

and no proof of specific intent to defraud is
required.

By eliminating any requirement to demonstrate
a specific intent to defraud, Congress made it
easier for the Government and for qui tam rela-
tors to establish liability under the Act. While
the FCA still requires a showing of the defendant’s
“knowing presentation of what is known to be
false,”58  the level of proof of scienter required
under the Act is less than that required to prove
common-law fraud.59  Furthermore, the “know-
ing” standard covers not just those who endeavor
to defraud the Government, but also those who
act in “deliberate ignorance” or “reckless disre-
gard” of obvious warning signs that a claim or
statement may be false.60

There has been a substantial amount of litiga-
tion since 1986 concerning the definition of
“knowing,” particularly with respect to the “reckless
disregard” standard. The reckless disregard stan-
dard has been characterized as the “loosest” of
the three knowledge standards61  and as an ex-
tension of gross negligence.62  This standard may
require some investigation by the defendant into
the truth or falsity of a particular action, such as
executing a certificate63  or filing a claim with a
Contracting Officer.64  In one case, a doctor’s
utter failure to review claims prepared by his
wife and submitted on his behalf was one factor
supporting a finding that he had acted with
reckless disregard of the truth or falsity of the
claims.65  Also, the clarity of a claim’s falsity may
support a finding that it was submitted with
reckless disregard.66

Notwithstanding the liberal scienter standard
established by the 1986 FCA amendments, you
may have a variety of defenses available to show
that your action was not “knowing.” Innocent
mistake and negligence are defenses to FCA al-
legations.67  For example, alleged engineering
miscalculations and lack of engineering insight
have been held to show no more than innocent
mistake.68  Also, acting on advice of counsel may
be a defense to an FCA claim.69

Other defenses addressing the “knowing” ele-
ment have been treated inconsistently by the
courts. For example, several contractors have
argued that they did not possess the required
knowledge because the Government was aware of
the relevant facts concerning the alleged false
claim or statement at the time it was made. The
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knowledge of Government officials may be highly
relevant to demonstrating that a claim was not
submitted in deliberate ignorance or reckless
disregard of the truth,70  yet the statutory basis
for an FCA claim is the defendant’s knowledge,
which is not automatically exonerated by any
overlapping knowledge of Government officials.71

The defense of Government knowledge there-
fore must be decided on a case-by-case basis.72

However, the greater the Government’s knowl-
edge of the alleged falsity and involvement with
the contractor in discussing the allegedly false
information, the greater the likelihood that any
contractor claim based on that information will
not be construed as “knowingly” false. For ex-
ample, where the Army knew of inaccuracies in
a contractor’s test report, and the discrepancy
was the subject of dialogue between the Govern-
ment and the contractor, the report was not a
knowing false statement by the contractor.73  Some
courts have characterized Government knowl-
edge as negating the fraud or falsity required by
the FCA,74  which highlights that it is often diffi-
cult if not impossible in various types of FCA
actions to discuss falsity without implicating the
knowledge requirement.75

Another defense to an allegation that you
knowingly submitted a false claim is that your
claim was based on your interpretation of the
contract. If a court concludes that your inter-
pretation of the contract is reasonable or plau-
sible, the court may hold that you are not liable
absent “some specific evidence of knowledge that
the claim is false or of intent to deceive.”76

However, you are nonetheless at risk that a court
will find your interpretation unreasonable or
frivolous.77  At least one court has cautioned
that contractors should verify certain contract
interpretations with the relevant Government
contracting authority before submitting a claim
or risk FCA liability.78

� Vicarious Liability

The Government and qui tam relators may
face additional issues in establishing that an
organization (instead of an individual) is liable
under the FCA. In FCA suits against contractors,
the Government or relators may claim that mis-
conduct or deceit by one employee of a contractor’s

organization should be imputed to the contrac-
tor itself. This theory is based on the legal doc-
trine of “respondeat superior” or vicarious li-
ability. There is a split among the courts on the
exact elements needed when applying this doc-
trine in the FCA context. To hold a company
liable for an employee’s conduct, the employee
must have been acting within the scope of the
employee’s employment or acting under what is
known as “apparent authority.”79  In addition,
some courts require proof that the employee’s
misconduct or deceit benefited the contractor’s
organization,80  while other courts do not re-
quire such a finding.81  In 1999, the U.S. Su-
preme Court (in a non-FCA case) held that an
employee’s knowledge or acts cannot be imputed
to the employer for purposes of awarding puni-
tive damages unless the employer is culpable in
some degree.82  At least one court has applied
the Supreme Court’s holding to an FCA action,
refusing to impute FCA liability to a contractor
for misconduct of a nonmanagerial employee
because the contractor did not know of the acts,
did not ratify them, and had not been proven to
be reckless in its hiring or supervision of the
employee.83

The Government and relators also may attempt
to prove an organization’s knowledge by aggre-
gating the “collective knowledge” of the employ-
ees of the organization. In one case, the Govern-
ment argued that to establish corporate knowl-
edge, it only needed to show that one employee
had knowledge of the company conduct (posses-
sion of more accurate, complete, or current cost
or pricing data) and another employee knew of
the duty to collect that information and report
such data accurately and completely to the Gov-
ernment. However, the court held that the facts
of the case did not warrant use of the collective
corporate knowledge doctrine to impute liability
to the contractor under the FCA.84

� Materiality

A “hidden” FCA element is materiality. The
FCA does not expressly require a showing that
the alleged false claims or statements were mate-
rial, yet many courts have construed the Act as
requiring a showing of materiality.85  A few courts
have declined to find that materiality is an ele-
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ment to be proven under the statute on the
ground that the word is not found in the stat-
ute.86  However, absent a materiality require-
ment, you could face liability for mere clerical
errors or technicalities.87  The determination of
materiality (when enforced), although a mixed
question of fact and law, is generally a question
for the court and not the jury.88  Materiality
depends on whether the false statement or claim
has a natural tendency to influence, or is ca-
pable of influencing, agency action.89  Under
this standard, conduct or statements are “mate-
rial” under the FCA if the Government’s fund-
ing decisions “would have been influenced” by
them.90  The U.S. Supreme Court—looking to
language from the Restatement of Torts—has also
defined materiality as depending on whether
the maker or recipient of the information would
regard the information as important.91

The materiality defense can be potent. For
example, one U.S. District Court granted sum-
mary judgment to a defendant alleged to have
submitted vouchers to the Government that falsely
certified the condition of the property at issue
on the ground that the certifications were im-
material to the defendant’s right to be paid.92

The court credited deposition testimony of an
agency official who stated that she continually
authorized payment of the vouchers despite knowing
that the certifications about the condition of
the property were false. In another case, a U.S.
Court of Appeals overturned a jury verdict awarding
$1.66 million in damages and penalties in a qui
tam case brought by a doctoral candidate who
had performed research with three internation-
ally recognized scientists at the University of
Alabama. The jury found that the University
had made false statements to the National Insti-
tutes of Health in seeking funding for the re-
search program conducted by the three scien-
tists by failing appropriately to characterize or
reference the work of the doctoral candidate.
The court determined that none of the alleged
false statements would have been material to
NIH’s decision whether to fund the University’s
research: “Assuming arguendo that all of [the]
allegations were true and [the University] had
made these false statements, it is hard to imag-
ine that NIH’s decision-making would have been
influenced by them.”93

Penalties & Damages

The FCA imposes two types of monetary li-
ability—civil penalties and damages. The Act
provides that any person found in a civil action
to have violated the FCA is liable to the Govern-
ment for a penalty of not less than $5,000 and
not more than $10,000 (or $5,500 and $11,000
for violations occurring after September 29, 199994 )
for each violation of the Act, plus three times the
amount of damages that the Government sus-
tains because of the violation.95  To encourage
violators to cooperate in the investigation, the
Act also provides that the court may assess a
reduced penalty of double, as opposed to treble,
damages if, before commencement of any civil,
criminal, or administrative action, the alleged
violator (a) furnishes to the Government all
information that person has about the violation
(within 30 days of receiving the information),
(b) cooperates fully with any Government inves-
tigation, and (c) did not have actual knowledge
of the existence of an investigation into the
alleged violation.96

In addition, the Act states that violators shall
be liable to the Government for the costs of any
civil action brought to recover any penalty or
damages.97

� Penalties

As noted above, persons who submit a false
claim in violation of the FCA are liable for a civil
penalty of between $5,500 and $11,000 for each
false claim submitted. The specific amount as-
sessed for each claim is within the discretion of
the court.98  Persons submitting false claims are
liable for civil penalties regardless of whether the
submission actually damaged the Government.
Even if the Government rejects the claim, its very
submission by the contractor is a basis for liability
under the FCA.99  At least one court has observed
that the penalties provided by the Act are in-
tended to address the broad range of ancillary
harms that the Government may have suffered
because of the defendant’s deception, such as
the administrative burdens and expenses that ac-
company agency investigations and litigation.100

The legislative history of the 1986 amend-
ments to the FCA indicates that civil penalties
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are automatic and mandatory for each false claim.
Therefore, the number of civil penalties assessed
or whether even to assess such penalties is not
discretionary—up to a point. Because each false
claim is considered a separate offense, the sub-
mission of multiple false claims can lead to enor-
mous fines. Therefore, courts may have some
discretion to limit the number of penalties when
the penalties are deemed “excessive.”101  A re-
cent decision noted that the Act’s civil penalty
has a punitive purpose, in part because the pen-
alty may be assessed even if the Government
suffered no damages, and therefore FCA penal-
ties are subject to the prohibition against exces-
sive fines in the U.S. Constitution’s Eighth Amend-
ment. Under this analysis, the court will deter-
mine whether the required penalty is so grossly
disproportionate to the gravity of the offense as
to violate the Eighth Amendment.102  In one
case, a court determined that penalties amount-
ing to $290,000 were excessive where the actual
damages to the Government were less than
$2,000.103

� Damages

A threshold issue concerning damages is whether
the Government and qui tam relators have to
establish damages as an element of any action
under the FCA. There is a split of authority on
this issue, although the trend appears to be that
no such showing is required.104  Cases reaching
this conclusion have noted that the focus is on
the claim and the claimant’s conduct rather than
on the effect of the false claim on the Govern-
ment.105  For example, one court noted that the
failure to deliver an item to the Government
that complies with the contract’s specifications
but is nevertheless as good as the specified prod-
uct can result in FCA “injury” to the Govern-
ment.106  Similarly, another court observed that
the FCA was intended to govern not only fraudulent
acts that create a loss to the Government but
also those that cause the Government to make
payments it did not intend to make.107

The FCA does not specify how to calculate
damages and states only that the Government
should be awarded damages it “sustains because
of” a covered act.108  There is no set formula for
measuring damages under the Act,109  and the

method of calculating damages should be consid-
ered on a case-by-case basis.110  The specific mea-
surement used has been greatly influenced by
the nature of the fraud and the type of Govern-
ment transaction affected by it.111  Ordinarily,
the measurement of damages is the amount that
the Government paid by reason of the false state-
ments or claims over and above what it would
have paid if the claim had been truthful.112  In
one case using this method—which involved de-
livery of gyroscopes that did not meet contract
requirements—the court rejected the defendant’s
argument that the market value of the gyroscopes
should be considered in calculating damages where
the Government paid full price for them and
established that they lacked value.113  Most courts
have held that damages under the FCA do not
include consequential damages, but several courts
have held that FCA damages may include various
types of out-of-pocket expenses, such as costs of
inspection and repair incurred by the Govern-
ment as a result of a false representation that a
product passed inspection.114

There is some indication that the FCA treble
damages are meant, at least in part, as compen-
sation to make the Government “whole.”115  How-
ever, in a 2000 decision, the U.S. Supreme Court
stated that FCA damages are essentially punitive
in nature, noting in particular that treble dam-
ages are meant to punish past, and deter future,
unlawful conduct.116  In a subsequent decision, a
U.S. Court of Appeals held that the FCA’s treble
damages provision is, at least combined with the
Act’s penalty provision, not solely remedial and
therefore is subject to review under the U.S.
Constitution’s Eighth Amendment prohibition
against excessive fines.117

Qui Tam Lawsuits

The FCA authorizes two types of civil actions
for false claims. The first is an action brought
by the Attorney General (the “United States”).118

The second—discussed in this section of the
BRIEFING PAPER—is a qui tam action by a private
person (relator) “for the United States Govern-
ment” and “in the name of the Government.”119

In any civil action brought under the FCA,
whether by the Government or a relator, all
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the essential elements of the action, including
damages, must be proved by a preponderance
of the evidence.120

The 1986 FCA amendments established juris-
dictional rules that bar certain types of qui tam
actions. Specifically, the Act bars actions that
are “based upon” a “public disclosure” of certain
types of “allegations or transactions” unless the
relator is an “original source” of the informa-
tion on which the fraud allegations are based.121

The “public disclosure” bar has proven to be
possibly the most effective defense to qui tam
lawsuits because so many suits are filed after there
have been public disclosures concerning some
or all of the allegations or transactions. Because
of the importance of the provision, there have
been numerous cases concerning its interpreta-
tion and application, and numerous differences
in the law have emerged in different courts.
Courts are, however, in general agreement that
three distinct questions must be asked in deter-
mining whether the “public disclosure” provi-
sion bars a qui tam action: (1) whether there
has been a “public disclosure,” (2) whether the
qui tam suit was “based upon” the public disclo-
sure, and (3) whether the relator is an “original
source.”122  These and other aspects of qui tam
actions are discussed below.

� “Public Disclosure”

The FCA provides that a “public disclosure” of
the allegations in a qui tam action includes dis-
closure in (a) a criminal, civil, or administrative
hearing, (b) a congressional, administrative, or
General Accounting Office report, hearing, au-
dit, or investigation, or (c) the news media.123  In
considering whether a particular disclosure con-
stitutes a triggering “public disclosure,” courts have
generally construed these categories broadly. For
example, one court held that the term “‘hearing’
was intended to apply in a broad context of legal
proceedings,” including formal hearings and any
documents filed with the court clerk’s office.124

It is now “a firmly established principle” that
documents filed with a court during civil litiga-
tion constitute “public disclosures.”125  Some courts
have held that a disclosure is sufficiently “public”
to trigger the public disclosure bar if it is made to
even one “stranger to the fraud.”126

Courts disagree whether information poten-
tially available to the public—as opposed to ac-
tually received by the public—is a “public disclo-
sure.” Several courts have held that information
exchanged during civil discovery that is not filed
with a court is nonetheless publicly disclosed.127

The U.S. Court of Appeals for the Sixth Circuit
has similarly held that a Government agency’s
records that by regulation are available to any
member of the public (even if not disseminated
to anyone) constitute “public disclosures.”128  In
contrast, the District of Columbia Circuit has
held that discovery material not filed with a
court is only theoretically “public” and does not
constitute a public disclosure.129

� “Based Upon”

The U.S. Courts of Appeals are split on when
a qui tam action is “based upon” a public disclo-
sure. Most courts hold that an action is “based
upon” a public disclosure if the allegations in
the qui tam complaint are the same as or sub-
stantially similar to the information that has
been publicly disclosed, regardless of whether
the relator learned about the allegations from
the public disclosure.130  But a minority of courts
hold the view that “based upon” means “derived
from,” and that the public disclosure bar is only
triggered if the relator actually learns of the
allegations in his complaint from the public dis-
closure.131

In determining whether a complaint is “based
upon” public disclosures, courts also inquire into
the relationship between the allegations in the
complaint and the content of the public disclo-
sures. The courts generally agree that a com-
plaint need not be identical to the public disclo-
sure for the public disclosure bar to apply. The
Seventh Circuit recently explained that “[i]f the
public disclosure from which the information is
actually derived is essential to a qui tam claim,
then the claim is based upon the public disclo-
sure for the purposes of the jurisdictional bar.”132

Similarly, the Tenth Circuit held that a qui tam
complaint is barred if it is “based in any part
upon publicly disclosed allegations or transac-
tions.”133  However, the Ninth Circuit held in
one case that a prior civil suit alleging only that
certain nursing home operators provided sub-
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standard care did not bar a subsequent FCA qui
tam suit alleging Medicare fraud because the
prior suit did not allege fraud or that the defen-
dants sought payment from the Government for
the alleged substandard care.134

� “Original Source” Exception

Even if the public disclosure bar applies, a
court will still have jurisdiction over a qui tam
suit if the relator constitutes an “original source”
of the information. The FCA defines an “origi-
nal source” as a person who has (1) “direct and
independent knowledge of the information on
which the allegations are based” and (2) “volun-
tarily provided the information to the Govern-
ment before filing an action” under the FCA.135

The legislative history of the FCA suggests that
in creating the exception for “original sources,”
Congress intended to cover “individuals who are
either close observers or otherwise involved in
the fraudulent activity.”136

“Direct” knowledge under the FCA has been
defined as knowledge “marked by absence of
an intervening agency” or “unmediated by any-
thing but [the relator’s] own labor,” and “in-
dependent” knowledge has been defined as
“knowledge that is not dependent on public
disclosure.”137  Using this test, a number of
courts have determined that relators lacked
the requisite “direct and independent” knowl-
edge to be considered original sources. The
Ninth Circuit, for example, found that rela-
tors who learned of an alleged fraud from the
defendant’s employee and disclosed what they
had learned to a newspaper did not have “di-
rect” knowledge because “[t]hey did not see
the fraud with their own eyes or obtain their
knowledge of it through their own labor un-
mediated by anything else.”138  However, the
Tenth Circuit has held that an “original source”
under the FCA need only have direct knowl-
edge of the conduct that allegedly made the
contractor’s claim false; knowledge that the
defendant actually submitted a false claim to
the Government is not required.139

An original source must also have voluntarily
provided the information to the Government
before filing a lawsuit based on the informa-

tion.140  One court stressed that this require-
ment is not satisfied by informing the Govern-
ment at the time of filing the action or by com-
plying with the Act’s separate requirement to
serve the Government, at the time of filing,
with a copy of the complaint “and written dis-
closure of substantially all material evidence and
information the person possesses.”141

Two additional tests have been applied by
some (but not all) courts in determining whether
a relator is an “original source.” First, some courts
have held that the original source exception
does not apply unless the relator “voluntarily”
provided the “information to the Government
prior to [any] public disclosures.”142  Second, some
courts have imposed the requirement that the
relator must “play some part” in making the
public disclosure.143  However, several other courts
have rejected this requirement.144

� Complaint & Government Intervention

The relator must provide the Government
with a copy of the complaint and written dis-
closure of substantially all material evidence
and information the relator possesses at the
time the complaint is filed. The qui tam com-
plaint is filed in camera and remains under seal
for at least 60 days, which means that no one
other than the court and the Government has
access to the complaint. The FCA authorizes
the court to extend this 60-day period at the
Government’s request, which the Government
invariably makes and the court typically grants.
During this time, the Government may investi-
gate the claim and decide whether to inter-
vene in the action.145  Congress intended these
procedures to permit the Government to inves-
tigate allegations without “tipping off” defen-
dants, while also protecting the defendants from
injuries to their reputations from potentially
baseless public accusations.146  If the Govern-
ment chooses to intervene in the lawsuit, it has
the primary responsibility for prosecuting the
action, but the relator has the right to con-
tinue participating as a party in the litigation
subject to certain limitations.147  If the Govern-
ment chooses not to intervene in the action,
the relator has the right to conduct the ac-
tion.148
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It is the Government’s practice to have all qui
tam complaints filed by relators reviewed by criminal
prosecutors to determine whether the conduct
alleged in the complaint warrants criminal pros-
ecution or investigation under the criminal FCA
or other criminal fraud statutes.149 This means
that every qui tam suit carries with it the poten-
tial for a parallel criminal proceeding. Such paral-
lel proceedings create special risks and prob-
lems for defendants in the qui tam action, in-
cluding the risk that voluntary disclosures or
other statements made to the civil DOJ authori-
ties may be used against the defendant in the
parallel criminal proceeding.150

The FCA and cases construing it have estab-
lished the relator’s and the Government’s re-
spective rights in qui tam actions. When the
Government intervenes in a qui tam action, the
relator’s right to participate is subject to certain
significant limitations. In such actions, the Gov-
ernment may (1) dismiss the action, even over
the relator’s objections, if the Government gives
proper notice and the court provides the relator
an opportunity for a hearing, and (2) settle the
action notwithstanding the relator’s objections
if the court determines, after a hearing, that
the settlement is fair, adequate, and reasonable
under the circumstances. Also, the court may
impose limitations on the relator’s participation
in the litigation (such as limiting the number of
witnesses the person may call) where the Gov-
ernment demonstrates that unrestricted partici-
pation by the relator would interfere with or
unduly delay the Government’s prosecution of
the case, or would be repetitious, irrelevant, or
for purposes of harassment.151

Where the Government chooses not to inter-
vene in a qui tam action, however, the relator
has the right to conduct the litigation. Even so,
the Government may request that it be served
copies of all pleadings and be supplied copies of
all deposition transcripts. Also, the court may
permit the Government to intervene at a later
date on a showing of “good cause.”152

� Limitations On Related Actions

If a defendant has previously been subjected
to a qui tam lawsuit brought under the FCA,

subsequently filed cases may be subject to dis-
missal on that basis. The FCA provides that when
a person brings a qui tam action, “no person
other than the Government may intervene or
bring a related action based on the facts under-
lying the pending action.”153

This provision has not been frequently ad-
dressed by the courts. However, the U.S. Court
of Appeals for the Third Circuit analyzed this
provision and held that “if a later allegation
states all the essential facts of a previously-filed
claim, the two are related,” and the statute bars
the later claim “even if that claim incorporates
somewhat different details.”154  The court con-
sidered, but ultimately rejected, the contention
that a subsequent action should be barred only
if it is based on facts “identical” to those alleged
in the earlier action. Under this “essential facts”
standard, the Third Circuit affirmed the District
Court’s dismissal of all but one of the claims in a
later-filed case, finding that the allegations in
earlier-filed cases “encompassed” or “overlapped
with” the allegations in the later case.155  A Dis-
trict Court subsequently applied the same analy-
sis to dismiss a qui tam suit whose claims were
“encompassed” within an earlier-filed qui tam
suit.156

The FCA also bars any qui tam action that is
“based upon allegations or transactions which
are the subject of a civil suit or an administra-
tive civil money penalty proceeding in which
the Government is already a party.”157  The lead-
ing case applying this provision held that the
inquiry should be whether the qui tam case was
“parasitic”—that is, “whether the qui tam case is
receiving ‘support, advantage, or the like’ from
the ‘host’ case (in which the government is a
party) ‘without giving any useful or proper re-
turn’ to the government (or at least having the
potential to do so).”158  Using this test, the court
found that the qui tam lawsuit was not parasitic
because the prior Government proceeding was
asserted against parties other than the defen-
dants in the qui tam action, and the Govern-
ment could not have sued the qui tam defen-
dants for fraud in the prior proceeding. Other
courts applying this test have dismissed subse-
quent qui tam actions that were inappropriately
“parasitic.”159
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� Relator’s Share Of Proceeds

A successful relator’s share of the proceeds
recovered from a defendant varies according to
whether the Government intervenes in the qui
tam action. If the Government intervenes, the
relator can receive at least 15% but not more
than 25% of the proceeds or settlement, de-
pending on the extent to which the relator sub-
stantially contributed to the prosecution of the
action.160  Where the action is one in which the
court finds liability based primarily on disclo-
sures brought to light by means other than the
information provided by the relator, the court
may award appropriate recovery to the relator,
but no more than 10% of the proceeds.161  In
addition, the relator can receive expenses, plus
reasonable attorney fees and costs.162

If the Government does not intervene in the
action, the relator can receive an amount the
court decides is reasonable for collecting the
civil penalty and damages on behalf of the Gov-
ernment—not less than 25% and not more than
30% of the proceeds (plus reasonable expenses
and attorney fees and costs).163  The Depart-
ment of Justice has taken the position in settle-
ment negotiations that the relator is entitled to
the maximum 30% recovery only if the relator
actually takes the case to trial.

Whether or not the Government intervenes
in the action, if the court finds the qui tam
action was brought by a person who planned
and initiated the FCA violation on which the
action was brought, then the court may reduce
the share of the proceeds the relator would oth-
erwise receive, considering such things as the
relator’s role in litigating the matter and any
relevant information pertaining to the violation
itself. If the relator is convicted of criminal con-
duct arising from the relator’s role in the FCA
violation, the relator will be dismissed from the
civil action and will not receive any share of the
proceeds.164

Protections For Whistleblowers

The FCA protects employees from retaliation
by their employers for conduct in furtherance
of an FCA action.165  The so-called “whistleblower”

or “anti-retaliation” provision in the statute pro-
hibits an employer from taking certain actions
against an employee “because of lawful acts done
by the employee on behalf of the employee or
others in furtherance of an action” under the
FCA.166  The prohibited actions are discharging,
demoting, suspending, threatening, or harass-
ing the employee or discriminating against the
employee in the terms and conditions of em-
ployment. The relief offered by the whistleblower
provision is expressly limited to “employees” and
thus does not permit actions by independent
contractors or partners.167

Employees who can establish an employer’s
liability under this section are entitled to “all
relief necessary to make the employee whole,”
which includes reinstatement “with the same
seniority status such employee would have had
but for the discrimination,” two times the amount
of back pay, interest on the back pay, and com-
pensation for any special damages sustained as a
result of the discrimination, including litigation
costs and reasonable attorney fees.168  An em-
ployee can maintain a retaliation claim under
the FCA even if no FCA action is ultimately
filed against the employer.169

An important aspect of any retaliation claim
involves establishing that an employer acted against
the employee because of the employee’s lawful
acts in furtherance of an FCA suit. The legisla-
tive history of the 1986 FCA amendments dem-
onstrates that a whistleblower must show that
the employer had knowledge that the employee
engaged in “protected activity.”170  In one case,
the court held that the employee did not estab-
lish the requisite knowledge of his employer
where there was no evidence that the employee
expressed any concerns about possible fraudu-
lent overcharging to his superiors other than
concerns typically raised as part of a contract
administrator’s job. Without such knowledge,
the court found, the employer could not possess
the retaliatory intent necessary to establish a
violation of the statute.171

Common Questions

As the primary statute in the Government’s
war on procurement and healthcare fraud, the
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civil FCA provides federal investigators and at-
torneys, as well as numerous private whistleblowers,
with an array of potent weapons to use against
contractors. Therefore, if you conduct business
with the Government, you face some risk of
being investigated or sued for alleged violations
of the Act—even if you do not intentionally
attempt to defraud the Government. This risk
increases with each claim for payment you sub-
mit to the Government or upper-tier contractor,
and with each statement or certification you
make in support of such claims. This risk also
increases significantly if you do not have proce-
dures in place for ensuring that all claims, state-
ments, and certifications made to the Govern-
ment or upper-tier contractor are accurate. As
discussed above, the costs of FCA violations can
be enormous—treble damages, penalties for each
false claim, and litigation expenses, as well as
substantial disruptions to your business and un-
favorable publicity.

One of the most important steps you can take
to diminish your risk of having to deal with an
FCA investigation or court action is understand-
ing the Act’s various provisions, as interpreted
by the courts. To supplement the information
in this BRIEFING PAPER, some of the most of com-
mon questions that arise concerning the civil
FCA are set forth below.

(1) What makes a claim “false”?—The FCA does
not define what makes a claim “false.” A claim
that contains erroneous information on its face
(i.e., inflated costs or backdates) is an obvious
example of a false claim. However, a claim may
also be false even if it does not include incorrect
information on its face if it is submitted for
payment for work not done, for defective work,
for supplies or services delivered other than those
called for by the contract (“product substitu-
tion”), or for work for which the contractor was
not entitled to be paid under the contract (for
example, for reimbursement for unallowable costs
in a cost-reimbursement contract or for unnec-
essary medical services under a Medicare pro-
vider contract).

Some courts have also held that a claim may
be “false” if the contractor has failed to comply
with all applicable statutory, regulatory, or con-

tractual requirements or if the contractor has
followed an erroneous interpretation of those
requirements, even one that it reasonably be-
lieved to be correct but which the court (or
jury) later found to be incorrect. Such “false”
claims are often based on the theory that by
submitting a claim to the Government for pay-
ment, the contractor is expressly or implicitly
certifying that it has complied with applicable
requirements or that if it has failed to comply
with those requirements, the contractor is claiming
more than the contract entitles it to be paid.
However, even in the absence of an express or
implied certification, the Government or rela-
tor may argue that the Government does not
bargain for performance that does not comply
with applicable statutory, regulatory or con-
tractual requirements and that a claim for full
payment for such performance is thus a “false”
claim.

(2) When does a person act “knowingly” under the
FCA?—Submitting a false claim to the Govern-
ment as the result of a mistake or mere negli-
gence does not violate the FCA. Only when a
person acts “knowingly” does he violate the Act.
This does not mean that the Government or qui
tam relator must show that you had a specific
intent to defraud the Government. Instead, the
FCA provides that a person acts “knowingly”
where he had actual knowledge of the falsity of
information or acted in deliberate ignorance or
reckless disregard of the truth of falsity of the
information submitted to the Government. “De-
liberate ignorance” and “reckless disregard” have
been held to included an aggravated form of
gross negligence.

(3) What is a “reverse” false claim?— As distin-
guished from a false claim seeking payment of
money, a “reverse” false claim involves a mate-
rial misrepresentation or omission to avoid pay-
ing money owed to the Government. Both types
of claims violate the FCA. Congress added the
“reverse” false claim provision to the Act in
1986. Under this provision, any person who
“knowingly makes, uses, or causes to be made
or used, a false record or statement to conceal,
avoid, or decrease an obligation to pay or transmit
money or property to the Government” is li-
able under the Act.172  It has been held that a
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prerequisite to an action alleging a “reverse”
false claim is that the pertinent obligation to
pay money to the Government must have arisen
before the defendant made the false claim or
statement.173

(4) Can you be liable for submitting a “false”
claim based on your interpretation of an ambiguous
regulation when your interpretation turns out to be
wrong?—At least one court has found that a
person’s submission of a claim based on a wrong
interpretation of a regulation may be enough to
find that the claim was “false.”174  However, the
same court noted that if that wrong interpreta-
tion is a good faith interpretation, the person
cannot be found to have “knowingly” submitted
the false claim and cannot be liable under the
FCA.175  To avoid the risk of violating the FCA,
you should verify your interpretations with the
relevant Government contracting authority be-
fore submitting a claim.

(5) When can a company or person be vicariously
liable for an FCA violation? Does management have
to be involved in the “wrongdoing” for a company to
be liable?—To hold a company liable for an
employee’s conduct, the employee must have
been acting within the scope of the employee’s
employment or under what is known as “appar-
ent authority.” Some courts hold that the qui
tam relator or Government must also show that
the employee’s misconduct or deceit benefited
the company. At least one court, applying re-
cent Supreme Court precedent, refused to im-
pute the FCA’s intent element to the company
for the acts of a nonmanagerial employee be-
cause the company did not know of the acts, did
not ratify them, and had not been proven to be
reckless in its hiring or supervision of the em-
ployee.176

(6) What is a qui tam relator and who can be a
relator?—A relator is an entity other than the
U.S. Government who sues in the name of and
on behalf of the United States as well as itself. A
relator can be one or more private individuals,
a corporation, a partnership, or a state or local
governmental body. Some courts have held, how-
ever, that a Government employee (such as an
auditor) with responsibilities that include de-
tecting or reporting fraud cannot satisfy the FCA’s

“original source” requirement for actions based
on publicly disclosed information.177

(7) Who and what determine whether the Govern-
ment intervenes in a qui tam lawsuit?—The DOJ
decides whether the Government will intervene
in a qui tam case following an investigation
while the complaint remains under seal. (The
DOJ normally seeks and obtains several exten-
sions of the statutory 60-day investigation pe-
riod and may also provide a copy of the com-
plaint to the defendant during the investiga-
tion to obtain the defendant’s input and dis-
cuss settlement.) The decision whether to in-
tervene is normally made by the head of the
Fraud Section of the DOJ Civil Division or an
assistant (“reviewer”) on the recommendation
of the DOJ trial attorney assigned to the inves-
tigation, unless the matter has been assigned
to a U.S. Attorney’s Office pursuant to DOJ
guidelines. The agency affected by the alleged
FCA violations may also recommend whether
or not the Government should intervene. The
DOJ will sometimes intervene only as to part of
the relator’s allegations or defer its interven-
tion decision until some later date in the pro-
ceeding (for example, after preliminary mo-
tions or discovery).

(8) If the Government does not intervene in a qui
tam lawsuit, does the relator represent the Government
for purposes of the suit?—If the Government de-
clines to intervene, the relator is authorized to
prosecute the action in the name and on behalf
of the United States. This does not mean that
the relator “replaces” the DOJ as the Government’s
lawyers, however. The DOJ continues to monitor
the suit on behalf of the Government and can
intervene at a later date on a showing of good
cause. Furthermore, the relator must usually go
through the DOJ or agency counsel to deal with
current and former Government witnesses and
cannot block a defendant’s efforts to contact or
interview such witnesses on the ground that the
relator is the Government’s representative in the
suit. Some agencies, such as the Department of
Defense and its Armed Services constituents, re-
strict a defendant’s ability to contact former and
current Government employees without the agency’s
prior approval; defendants in such circumstances
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must work through agency counsel or seek the
intervention of the court.

(9) Can a defendant settle a qui tam case with the
Government if the relator does not want to settle or
settle with the relator if the Government does not want
to settle? When is the best time to try to settle a qui
tam case?—A defendant may settle the case with
the Government over the relator’s objections if
the court determines, after a hearing, that the
settlement is fair, adequate, and reasonable un-
der the circumstances. Where the Government
does not intervene and the relator proceeds alone,

GUIDELINES

5. Remember that you can choose to
voluntarily disclose to the Government evidence
of a violation of the Act. While this step does
not guarantee that you will avoid liability
under the FCA, it limits the scope of any
liability. The Act provides for a reduced penalty
if, before the institution of any legal proceeding,
the alleged violator furnishes all information
that that person has about the violation within
30 days of receiving the information, cooperates
fully with any Government investigation, and
did not have actual knowledge of the existence of
an investigation into the alleged violation.
You should make a voluntary disclosure to the
Government only on advice of counsel and
after performing an adequate internal inves-
tigation, in part due to suspension and debarment
or exclusion issues. Also, a disclosure aimed
only at diminishing exposure under the civil
FCA, without considering possible criminal exposure,
could have detrimental consequences.

6. Be aware that because the FCA’s qui tam
provisions protect employees from retaliation or
discrimination by their employers, issues regarding
an employee’s termination or promotion can
spawn additional claims against your organization.
Therefore, it is imperative that you maintain
contemporaneous, reliable, and accurate employment
records that properly document job performance
and other issues that may be relevant to an
employee’s current employment status. Also, it
may be prudent to seek advice of counsel before
taking employment actions against certain
employees.

    These Guidelines outline some steps you can
take to diminish the risk of having to deal with
an FCA investigation or court action. They are
not, however, a substitute for professional
representation in any specific situation.

1. Educate and train your managers and
employees to prepare and submit to the
Government accurate claims for payment, as well
as statements and certifications in support of
such claims, as part of any transaction involving
federal funds, including requests for payment
under federal subcontracts and grants.

2. Institute a written compliance program within
your organization. The program should include
procedures to ensure the accuracy of claims,
statements, and certifications submitted to the
Government under federal contracts and programs.
The compliance program should also set forth
procedures and guidelines for employees to follow
in complying with all applicable laws and regulations.

3. Remember that the Government and qui
tam relators often base FCA allegations on various
types of contractor certifications. Therefore, you
should be careful in executing any certification,
no matter how trivial. Check with counsel if you
have any doubt or concern regarding the accuracy
of a certification.

4. Provide your managers and employees an
opportunity to inform you of compliance issues
through an anonymous forum, such as a company
hotline. This may allow you to address compliance
issues before they escalate into violations.

courts have split on the issue of whether the
defendant and the relator may settle the case
without the DOJ’s concurrence.

The best time for a defendant to attempt to
settle a qui tam case is before the Government
decides to intervene. The DOJ will obtain a
“partial unsealing” of a qui tam complaint and
provide a copy to the defendant so that the
defendant can respond to the allegations and
assist the DOJ in deciding whether to intervene
or settle. Note that most FCA cases that are not
dismissed eventually settle.
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