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On January 17, 2006, the Securities and Exchange Commis-
sion proposed a major overhaul of the executive compensa-
tion disclosure requirements. Release Nos. 33-8655;
34-53185; 1C-27218. In the proposing release the SEC has
also provided interpretive guidance as to what constitutes a
perquisite or other personal benefit that is required to be dis-
closed. This guidance is applicable for the current proxy
season and therefore should be followed when drafting this
year’s annual meeting proxy statement.

While the SEC has not created a definition of what consti-
tutes a perquisite, the SEC has said that the concept should
not be interpreted artificially narrowly to avoid disclosure.
Among the factors to be considered whether an item is a
perquisite are the following:

e Anitem is not a perquisite if it is integrally and directly
related to the performance of the executive’s duties.

* An item is a perquisite if it confers a direct or indirect
benefit that has a personal aspect, without regard to
whether it may be provided for some business reason or
the convenience of the company, unless it is generally
available on a non-discriminatory basis to all employees.

The concept of a benefit that is integrally and directly relat-
ed to job performance is intended to be a narrow one. It may
extend to cover such items as:

*  Office space at a company business location;

* Areserved parking space that is closer to business facil-
ities but not otherwise preferential; or

e Additional clerical or secretarial services devoted to
company matters.

It does not extend to cover items that facilitate job perform-
ance such as:

*  Company-provided aircraft, yachts or other watercraft;
*  Commuter transportation services;

e Additional clerical or secretarial services devoted to
personal matters; or

e Investment management services.

The fact that a company determines that an expense is for
the benefit or convenience of the company for tax or other
purposes is not dispositive of whether or not the item is a
perquisite for disclosure purposes.

The SEC has provided a non-exclusive list of items requir-
ing disclosure as perquisites including:

*  Club memberships not used exclusively for business
entertainment purposes;

e Personal financial or tax advice;

e Personal travel using vehicles owned or leased by the
company;

e Personal travel otherwise financed by the company;

*  Housing and other living expenses, including but not lim-
ited to relocation assistance and payments for the execu-
tive or director to stay at his or her personal residence;

*  Security provided at a personal residence or during per-
sonal travel,

* Commuting expenses, whether or not provided for the
company’s convenience or benefit; and

e Discounts on the company’s products or services.




The SEC has made clear that the following items would not
be perquisites:

* Travel to and from business meetings;
e Other business travel;

¢ Business entertainment;

*  Security during business travel; and

» Itemized expense accounts the use of which is limited to
business purposes.

The SEC has also provided the following guidance as to
whether or not two items that have been widely discussed
are perquisites:

* A company policy that for security purposes an execu-
tive and/or his or her family must use company aircraft
or other company means of travel for personal travel or
must use company or company-provided property for
vacations does not affect the conclusion that the item
provided is a perquisite.

* The aggregate incremental cost to the company and its
subsidiaries is the proper measure of perquisites. The
amount attributed to such benefits for federal income
tax purposes is not the incremental cost for purposes of
the SEC disclosure requirements unless it otherwise
constitutes such incremental cost.

Finally, companies should be aware that the SEC is propos-
ing several major changes to the disclosure of perquisites in
the annual meeting proxy statement “to improve disclosure
and facilitate computing a total amount of compensation.”

The proposed changes would require disclosure of
perquisites unless the aggregate amount of such com-
pensation is less than $10,000 for an individual
(changed from the current requirement of the lesser of
$50,000 or 10% of the total of annual salary and bonus).

e The proposed changes would require footnote disclosure,
if the proposed $10,000 threshold is reached, of the iden-
tity of each perquisite, and if any perquisite is valued at
the greater of $25,000 or 10% of total perquisites, the
value of each such perquisite (changed from the current
requirement to disclose and quantify perquisites if they
exceed 25% of the amount of perquisites disclosed).

*  The proposed changes would require disclosure of the
value of perquisites received by any director, if the
aggregate value is $10,000 or more.

As a result of this guidance issued by the SEC, companies
should re-examine their compensation disclosures to ensure
that all appropriate items are being classified as perquisites
and that the required disclosure is being provided. Compa-
nies should also keep in mind how the SEC is proposing to
change the disclosure requirements with regard to future dis-
closures and how this may impact future proxy statements.

If you have any questions regarding the compensation disclo-
sures, including with regard to perquisites and other personal
benefits, we would be pleased to discuss them with you. For
more information, please contact any of the attorneys listed
below or any other member of our corporate and securities
group. If you would prefer to receive distributions electroni-
cally and are not receiving them that way now, please send
your e-mail address to_mnoonan@mayerbrownrowe.com.
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