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Introduction
Following passage of the Class Action 
Fairness Act of 2005 (CAFA), it has 
become commonplace for antitrust 
class actions in which direct and 
indirect purchasers raise claims 
concerning the same conduct to be 
litigated in one federal court. This 
results from the fact that indirect 
purchaser class actions now are often 
filed in federal court in the first 
instance. Indirect purchasers, of 
course, must bring their claims under 
state law, because the well-known 
Illinois Brick decision strips them of 
standing to sue under federal law.1 
Before CAFA, indirect purchaser class 
actions typically were brought in 
multiple state courts because the 
requirements for diversity jurisdiction 
could not be satisfied.2 This often led to 
a fragmented and inefficient process in 
which issues of standing and class 
certification were separately litigated 
in multiple jurisdictions around the 
country, sometimes with a parallel 
direct purchaser action proceeding in 
federal court.3 

Strategic and practical considerations 
now drive plaintiffs to file most post-
CAFA indirect purchaser class actions in  
federal court. In most cases, defendants 
can easily remove class action claims 
based on state antitrust, consumer 
protection and unjust enrichment laws 
— the usual triad of claims brought by 
indirect purchasers — from state to 
federal court.4 Because defendants in 
class actions typically prefer litigating 
in a federal forum — indeed, that 
preference contributed to the passage 
of CAFA — indirect purchaser plaintiffs,  
knowing they have little chance of 
keeping a class action in state court, skip  
the removal proceedings and go straight  
to federal court. Experience in the six 
years since CAFA’s passage suggests, 
however, that indirect purchaser 
plaintiffs also may perceive some 
advantage in bringing their claims in 
federal court rather than state court. In 
a single proceeding in federal court, for 
example, they need only litigate class 
certification once before a single judge 
rather than slog through a long, costly 
state-by-state marathon of separate 
certification motions. If certification can  
be obtained and summary judgment 
overcome, the defendant may face the 
prospect of an all-or-nothing decision 
to settle or risk a single trial with far 
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greater damages exposure.5 And, as discussed in more 
detail below, there is the prospect that the court will 
consolidate the trial of the direct and indirect purchaser  
claims in some fashion, thereby reducing the cost to 
the indirect purchasers of trying the case. 

The bottom line is that, whatever strategic considerations  
are driving plaintiffs’ filing decisions, since 2005 
indirect purchaser litigation has largely migrated to 
federal court. In the typical scenario, the Judicial 
Panel on Multidistrict Litigation consolidates all the 
indirect and direct purchaser class actions alleging 
the same claims in a single district and assigns them 
to one judge for coordinated pretrial proceedings.6 
This allows for the efficient conduct of discovery, as 
the core issue of liability is common to both the direct 
and indirect purchaser classes even though there are 
pass-through issues unique to indirect purchasers. 
But what about trial? Can Sherman Act claims 
brought by direct purchasers and state-law claims 
brought by indirect purchasers be consolidated under 
Federal Rule of Civil Procedure 42(a) and tried 
together before a single jury? Or is it advisable to split 
the direct and indirect purchaser cases and try them 
separately? Should the trial be sliced more finely, with 
the common issue of liability for an antitrust violation 
tried jointly and damages issues tried separately? 
Moreover, whatever the trial structure, does the fact 
that both the direct and indirect purchaser cases will 
be tried in federal court have implications for the eternal  
bogeyman of indirect purchaser litigation — the 
specter of multiple liability for the same offense?

Because CAFA was passed relatively recently, and 
because so few indirect purchaser actions go to trial, 
there is no clear precedent in this area. However, the 
recent experience in In re SRAM Antitrust Litigation 
offers a useful jumping off point for discussion, as the 
plaintiffs and two defendants (Cypress Semiconductor 
and Samsung Semiconductor) litigated numerous issues  
concerning the structure of the impending trial before 
ultimately reaching settlements with direct and 
indirect plaintiffs. This article considers, from the 
defense perspective, several of the key issues involved 
in the trial of related direct and indirect purchaser cases.

Remand of transferred actions
If claims on behalf of either direct or indirect purchaser  
classes have been filed in district courts around the 

country and then consolidated with direct purchaser 
claims, there is a threshold question whether the 
transferred cases can be tried in the transferee, or 
MDL, district. The Supreme Court in Lexecon Inc. v. 
Milberg, Weiss, Bershad, Hynes & Lerach7 interpreted 
the transfer statute, 28 U.S.C. §1407, to require a 
transferee court to remand actions to the transferor 
district when pretrial proceedings have run their 
course. Subsequent decisions have held that the plaintiff  
may waive the right to request remand8 and that both 
parties may consent to trial in the transferee district.9 
Remand under Lexecon is rarely, if ever, an issue with 
regard to the direct purchaser cases: each original 
action will have been brought on behalf of the same 
nationwide class, and since at least one original action 
also will have been brought in the MDL district10 
— which, of course, will be the district ready to try 
the case — there is little value for either side in 
seeking to remand any of the other actions to their 
original districts.11 

Remand is potentially relevant to the indirect purchaser  
actions, as each action typically will have been 
brought only on behalf of a class of a particular state’s 
residents under that state’s law.12 Whether a defendant 
may seek remand of those cases originally filed 
outside the MDL district is a trickier question. In the 
first instance, counsel should determine if, for any of 
the state classes where an original action was filed 
outside the MDL district, an original action on behalf 
of that same class also was filed within the MDL 
district. In such a situation, remand of the transferred 
action is unnecessary. For example, assume the MDL 
district is the Southern District of New York, and an 
action on behalf of a California indirect purchaser class  
was originally filed in the Northern District of California.  
If an action on behalf of the same California class was 
also originally filed in the Southern District of New 
York, remand of the transferred action back to the 
Northern District of California is unnecessary because  
that class’ claims could also be tried in New York.

With regard to indirect purchaser classes on whose 
behalf all original cases were filed outside the MDL 
district, however, a defendant may have a right to seek 
remand of each case back to its original district. 
Several decisions hold or imply that consent to trial in 
the transferee district must be obtained from all 
parties, not just the plaintiff.13 Moreover, while the 
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argument is sometimes made that the post-transfer 
filing of an amended or consolidated complaint in the 
MDL district effectively “wipes out” the original cases 
and obviates the need for remand, a consolidated 
complaint arguably is merely an administrative tool to 
achieve judicial efficiency.14 

Whether it is in a defendant’s strategic interest to seek 
remand of indirect purchaser actions depends on 
several considerations. On one hand, if indirect 
purchaser actions representing all or a significant 
fraction of the total indirect purchaser damages claim 
can be remanded to separate districts, a defendant 
may be able to reduce the risk associated with trying 
the case in the MDL district. In a trial of all the 
indirect purchaser actions, an adverse verdict against 
a defendant probably would result in a damage award 
to each state class; but if some of the actions have 
been remanded, the damages award necessarily would 
be lower. While collateral estoppel would prevent the 
defendant from re-litigating in the remanded actions 
the question whether it conspired, monopolized, or 
otherwise violated substantive antitrust law,15 the 
same would not be true on the question of damages. 
Because each state class’ damages claim would be 
based on unique evidence of class members’ purchases 
and, perhaps, pass-through economics specific to 
indirect sales into that state, a defendant still could 
challenge the damages claims of each class whose 
actions were remanded. Of course, as a practical 
matter, the likelihood of holding separate trials on 
damages of remanded cases is between slim and none, 
as the result in the MDL trial almost certainly would 
foster settlement of the remaining cases. Nonetheless, 
a defendant may wish to leverage the prospect of 
separate damages trials before the main MDL trial as 
part of its overall strategy.

Another consideration in favor of seeking remand is 
the possibility that the MDL court will hold a single 
trial on direct and indirect purchasers’ substantive 
antitrust claims, yet will instruct the jury on state-law 
consumer protection claims in a way that undermines 
the basic antitrust instructions and potentially 
prejudices the defendants. As explained infra, there 
are unsettled questions about whether a jury should 
be permitted to evaluate conduct that is traditionally 
understood to be within the province of antitrust law 
under the standards applicable to state consumer 

protection claims. If a defendant knows or anticipates 
that the court intends for one jury to evaluate the 
indirect purchasers’ consumer protection claims 
under standards that depart from traditional anti-
trust law requirements, this may militate in favor of 
seeking remand of indirect purchaser actions rather 
than consenting to trial in the MDL district.

On the other hand, if some actions are remanded and 
the defendant prevails in the MDL district, collateral 
estoppel would not protect the defendant from having 
to try the entire case — both liability and damages 
— in each of the districts to which actions had been 
remanded. That is because a defendant cannot make 
use of collateral estoppel to foreclose new plaintiffs 
from having their day in court. By trying all indirect 
purchaser cases together in a single district, a prevail-
ing defendant obtains a single judgment on the claims 
of all indirect purchasers. 

In short, the decision whether to pursue remand 
should be driven by whether a defendant believes it 
will be better off taking an “all or nothing” shot at 
winning the whole indirect purchaser case, or hedging 
the risk of a loss. One fly in the ointment is the 
possibility that a remanded action could be transferred  
back to the MDL district under 28 U.S.C. §1404(a), 
which provides for transfer for convenience to any 
district in which a case might have been brought. If 
the remanded action could have been brought in the 
first instance in the MDL district, the plaintiff may 
seek to have it transferred back and consolidated with 
any actions still pending in the MDL district. The 
decision whether to transfer back rests in the  
discretion of the judge in the transferor district, and 
therefore this possibility should not necessarily 
dissuade a defendant from seeking remand if it is 
otherwise in its interest.

In short, the interplay of Lexecon and its progeny, the 
rules of collateral estoppel, and the substantive law to 
be applied all combine to make the question of 
remand an important threshold consideration in the 
trial of direct and indirect purchaser cases.16 

Trial Structure
Assuming claims by direct purchasers and at least 
some indirect purchasers remain to be tried in the 
MDL district against common defendants, the 
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question becomes how to structure the trial to meet 
the twin goals of maximizing efficiency and ensuring 
a fair trial for all parties.17 From the standpoint of 
time, cost, and judicial resources, the most efficient 
structure would seem to be a single trial of all direct 
and indirect class claims, including liability and 
damages.18 Witnesses (particularly experts) whose 
testimony goes to issues of both liability and damages 
would have to testify only once, and the jury would 
obtain a complete picture of the alleged antitrust 
violation and its effect on all plaintiffs in the  
distribution chain. This approach, however, potentially  
presents problems on at least two dimensions:  
(1) indirect purchasers’ need to show pass-on of 
damages arguably conflicts with direct purchasers’ 
right to recover full damages notwithstanding proof 
of pass-on; and (2) the standards governing indirect 
purchasers’ consumer protection claims may be in 
tension with the standards governing the antitrust 
claims, making a joint trial problematic even on the 
core liability issue.

The Impact of Hanover Shoe

It is easy to see why direct purchasers would oppose a 
joint trial of direct and indirect claims that addresses 
both liability and damages. Under Hanover Shoe, a 
defendant may not raise a “pass-on” defense to federal 
antitrust claims brought by direct purchasers.19 In a 
joint trial, however, indirect purchasers as part of 
their affirmative case would effectively be making the 
very same pass-on argument that defendants are 
forbidden to raise, contending that the overcharge was 
absorbed not by direct purchasers but by persons 
further down the distribution chain. Even though this 
is not strictly a violation of Hanover Shoe, direct 
purchasers understandably would be concerned 
about a jury — despite instructions to the contrary 
— deciding that the only injured parties are those to 
whom the overcharge was passed on, namely, the 
indirect purchasers. Direct purchasers can be 
expected to take the position that they are entitled to 
their full damages (trebled) even if the indirect 
purchasers prove 100% pass-through.

In SRAM, the plaintiffs, invoking this very concern, 
urged the court to try only the issue of conspiracy 
jointly. If there was a verdict in their favor, they 
suggested, the direct purchasers’ damages could be 

tried separately to the same jury, with the indirect 
purchasers’ damages tried to a separate jury.20 In the 
alternative, the plaintiffs suggested that the entire 
direct purchaser case could be tried first, with the 
indirect purchaser case to follow. A verdict in favor of 
the plaintiffs would be collateral estoppel as to liability,  
leaving only the indirect purchasers’ damages for the 
second trial. The reverse would not be true, however, 
making this a less attractive option from the defense 
standpoint; but in reality, indirect purchasers would be  
unlikely to re-try a case after a loss by direct purchasers.

Although Hanover Shoe is often thought of as 
insulating direct purchasers from any reduction in 
their damages due to pass-on, the decision should not 
necessarily preclude trying direct and indirect 
purchasers’ liability and damages in one proceeding. 
Hanover Shoe was grounded in concerns about 
deterrence and litigation complexity. The Court was 
concerned that if a pass-on defense were allowed, 
“ultimate consumers” (i.e., indirect purchasers) would 
have little incentive to sue, leaving no party with the 
incentive to deter antitrust violations. It also believed 
that determining pass-on would embroil courts in 
“virtually unascertainable” inquiries into other 
parties’ pricing decisions, the effect of higher prices 
on sales volumes, and the effect of output changes  
on marginal cost.21 Importantly, though, the Court 
recognized that in circumstances where it is “easy  
to prove” that the direct purchaser passed on an 
overcharge — “for instance, preexisting cost-plus 
contracts” that automatically require passing on of 
any cost increase to purchasers farther down the 
chain — the concerns about complexity and deterrence  
are less pronounced, and the defense could be raised.22 
The non-exclusive wording of Hanover Shoe’s cost-plus  
exception makes it clear that a cost-plus contract was 
not the only circumstance in which a passing on 
defense was allowed; it was just an illustrative exam-
ple. While the Court no doubt saw little room for a 
pass-on defense at the time, the prohibition was based 
on prudential and practical considerations and was 
not absolute.

The intervening decades have shown that both the 
Court’s skepticism about consumers’ incentives to sue 
and the ability to prove pass-on were misplaced. 
Indirect purchasers began to sue more regularly in 
federal court in the 10 years between Hanover Shoe 
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and Illinois Brick, and today litigation by indirect 
purchasers is commonplace as well-financed attor-
neys mount parallel actions to virtually every direct 
purchaser action. More to the point for present 
purposes, modern economic regression methods, 
coupled with almost limitless computing power, now 
permit accurate calculation of the amount of passed-
through overcharges — at least according to the 
plaintiffs and their experts who routinely perform 
these analyses in indirect purchaser litigation. In fact, 
one of the foundational articles routinely cited by 
indirect purchasers’ experts to show that pass-on 
calculations are both theoretically and practically 
possible is now more than 30 years old, suggesting 
that there is nothing especially new (from plaintiffs’ 
perspective) about the ability to prove pass-on.23 

Thus, the basis for invoking an exception to the 
Hanover Shoe rule now exists quite apart from the 
“cost-plus” scenario discussed in the decision itself. If 
calculating pass-on to indirect purchasers is as 
straightforward as their economic experts claim, there 
no longer is any reason why direct purchasers should 
be insulated from the implications of pass-on proof. 
After all, it is other allegedly injured parties, not 
defendants attempting an end-run around Hanover 
Shoe, who claim that the direct purchasers passed 
through the overcharge. Properly understood, 
Hanover Shoe should not serve as a bar to a joint trial 
on liability and damages. If indirect purchasers are 
able to prove pass-on of some or all of an overcharge, 
it should be permissible for the jury to reduce the 
passed-on amount from any damages award to the 
direct purchasers. Although the combination of 
Hanover Shoe and the availability of state indirect 
purchaser remedies makes it possible for a defendant 
to be exposed to multiple liability for the same 
overcharge, nothing in either Hanover Shoe or ARC 
America24 requires that to occur. If the optimal 
arrangement is to try all aspects of the direct and 
indirect cases together, a court should be able to 
proceed in this fashion without running afoul of 
Hanover Shoe.25 

In SRAM, only one of the two defendants — Samsung 
— requested a joint trial on liability and damages.26 
The court ultimately sided with the plaintiffs in part 
due to Hanover Shoe concerns, ruling that trial on the 
direct and indirect purchasers’ conspiracy claims 

would be held first, and, in the event of a verdict for 
the plaintiffs, trial on the direct purchasers’ damages 
would proceed before the same jury and trial on the 
indirect purchasers’ damages would proceed before a 
different jury.27 

The Possible Conflict Between Antitrust 
and Consumer Protection Claims

Although for the reasons discussed above the  
defense may prefer a joint trial, there certainly are 
countervailing considerations. An important one is 
how the court will instruct the jury on the standard of 
liability for the state-law consumer protection claims, 
and whether those standards will differ materially 
from the ones applicable to the federal and state 
antitrust claims.

Indirect purchasers typically allege that the defendants’  
conduct violates state antitrust, consumer protection, 
and unjust enrichment laws.28 The standard of 
liability under the federal antitrust laws and their 
state counterparts at issue in most indirect purchaser 
litigation is virtually identical, as state statutes often 
are worded similarly to Sections 1 and 2 of the 
Sherman Act and many state statutes contain a 
harmonization provision requiring that the statute be 
interpreted in accordance with applicable federal 
precedents.29 Thus, for example, to show a horizontal 
conspiracy under state antitrust law, just as under 
federal law, a plaintiff must show an “agreement” to 
achieve an unlawful objective, such as fixing prices or 
allocating markets.30 Given this similarity, there 
should be no problem trying direct purchaser claims 
and indirect purchaser antitrust claims together.

But state consumer protection statutes are different: 
they predicate liability variously on “unfair methods 
of competition, “deceptive,” and “unconscionable” 
conduct.31 When an indirect purchaser’s theory 
fundamentally sounds in antitrust (such as price-
fixing), but the claim is brought under a consumer 
protection statute, what liability standards govern 
those claims? More importantly from a trial  
perspective, how will the court instruct the jury? To 
give a concrete example drawn from the SRAM case, 
where the challenged conduct involves an exchange of 
information that allegedly constituted price-fixing, 
can the plaintiffs ask the jury to find the defendants 
liable under consumer protection statutes if they find 
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the acts of exchanging information “unfair,” “deceptive,”  
or “unconscionable,” even if the jury would otherwise 
find that the conduct as a whole does not amount to 
the “agreement” required for liability under Sherman 
Act Section 1 and parallel state antitrust statutes? Or 
must the instructions make clear that unfairness, 
deception and unconscionability can only be evalu-
ated with reference to antitrust concepts? 
Fundamentally, the question is whether state con-
sumer protection statutes proscribe a broader swath 
of conduct that would be considered lawful under the 
antitrust laws, and therefore provide plaintiffs with 
more than just an alternative basis for pursuing their 
antitrust claims.

This question has not been explored in state case law, 
or even in the extensive recent federal case law 
addressing indirect purchaser claims, most likely 
because so few indirect purchaser actions proceed to 
trial. But its resolution — most likely through jury 
instructions — has important strategic implications 
for both parties. If the jury is permitted to find the 
defendants liable to the indirect purchasers under 
more open-ended (some might say less rigorous) 
consumer protection standards, there is a risk of the 
jury confusing the two sets of standards and perhaps 
resolving the federal and state antitrust claims under 
the consumer protection standards. Even if the jury 
follows its instructions to the letter, it could find that 
conduct that would not violate the Sherman Act is 
nevertheless sufficient to violate various state consumer  
protection statutes. In a price-fixing case, for example, 
plaintiffs would stress to the jury that the defendants’ 
conduct, viewed as a whole, may be deemed an unfair 
method of competition, “deceptive,” or “unconscionable”  
even if the evidence falls short of showing an actual 
agreement. Thus, defendants faced with the prospect 
of the jury evaluating a single course of conduct under 
both antitrust and consumer protection standards 
may contend that the risk of jury confusion and 
prejudice warrants separate trials of the direct 
purchaser and indirect purchasers’ claims.32 

After CAFA, it is unlikely that state courts will have 
an opportunity to address this issue, so federal courts 
will have to make predictions about state law. 
Nonetheless, there is some guidance in the federal 
courts’ interpretation of Section 5 of the FTC Act, 
which provides that “[u]nfair methods of competition 

in or affecting commerce, and unfair or deceptive acts 
or practices in or affecting commerce, are declared 
unlawful.” Section 5 is relevant not only because its 
language served as the model for many state unfair 
competition provisions, but also because several 
states have harmonization provisions that direct state 
courts to interpret the consumer protection statute 
in accordance with federal interpretations of the 
FTC Act.33 

Federal courts on several occasions have considered 
whether a practice can violate Section 5 of the FTC 
Act even if it does not violate the antitrust laws. The 
FTC certainly has the power to proscribe unfair and 
deceptive competitive practices that do not run afoul 
of antitrust laws,34 but only in a few older cases have 
the courts upheld FTC challenges to such practices. 
These cases mainly involved vertical arrangements 
where the conduct resembled tying arrangements, but 
were decided well before more recent decisions 
recognizing that tying can have anticompetitive 
effects only in limited circumstances.35 

Decisions over the last 30 years have reversed course 
and demonstrate that the courts are reluctant to allow 
Section 5 to become a “catchall” provision for conduct 
that does not otherwise violate the antitrust laws. In 
Official Airline Guides v. FTC,36 the Second Circuit 
declined to endorse an FTC interpretation of Section 5  
that would have penalized a monopolist for conduct 
that had an effect outside the market in which the 
monopolist competed. And in Boise Cascade Corp. v. 
FTC

37 , the Ninth Circuit rejected the FTC’s decision 

that Section 5 had been violated by a plywood 
manufacturer’s use of a delivered pricing system 
under which customers were charged a “West Coast” 
freight factor regardless of the shipping location, 
where there was no evidence that prices were set by 
collusion. The Commission had condemned the 
delivered pricing practice based only on parallel 
action by competitors, each of whom had a business 
justification for adopting the delivered pricing system 
in the first place. The Ninth Circuit, however, held 
that in the absence of overt agreement to avoid price 
competition, the Commission had to show anticom-
petitive effect, which it had not. Another FTC 
challenge to parallel, but unilateral, conduct by 
competitors was rejected in E.I. DuPont de Nemours 
& Co. v. FTC,38 where the Second Circuit characterized 
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the FTC’s challenge to the respondents’ conduct as 
opening the door to “arbitrary and capricious  
administration of §5.”39 

Taken together, the federal case law suggests that 
Section 5 does not sweep in a broad range of conduct 
that the agency might condemn as “unfair,” but that 
would fall outside the prohibitions of the federal 
antitrust statutes. There is no reason to believe that 
states, in adopting their own versions of Section 5, 
intended anything different. This conclusion should be  
unaffected by the fact that state consumer protection 
statutes contain a private remedy, whereas Section 5 
can only be enforced by the FTC. The question is what 
conduct the statute condemns, and that should not vary  
by the identity of the enforcer. Viewed in this fashion, 
in cases such as SRAM that involve garden-variety 
antitrust claims, it would be improper to instruct a 
jury that it could find liability merely if it decides 
that the defendants’ conduct is judged to be unfair, 
deceptive, or unconscionable. Even though state law 
in some instances defines those terms more precisely, 
without a clear requirement that the conduct also be 
found to violate the antitrust laws, a jury would have 
an open-ended invitation to condemn conduct 
traditionally thought to fall within the exclusive 
province of antitrust. What decision a court makes 
about the proper scope of the state consumer protection  
claims therefore may inform both parties’ decisions 
about the most appropriate trial structure. 

Allocation of Damages
Ever since the ARC America decision confirming that 
states may confer standing on indirect purchasers, 
one of the most significant concerns associated with 
indirect purchaser litigation has been the possibility 
that defendants would be exposed to multiple liability 
for the same offense. Equally troubling is that if both 
direct and indirect purchasers can prove damages, 
defendants will have fully compensated direct pur-
chasers even though they suffered no (or only a 
partial) loss. Debate over whether indirect purchaser 
suits are a good thing has continued unabated in the 
more than 30 years since Illinois Brick was decided, 
and while there have been proposals for wholesale 
structural reform,40 none has been adopted. The only 
significant change in the law that could affect the 
multiple liability problem is, ironically, not contained 

in an antitrust statute, but in a procedural statute of 
general application — CAFA. Specifically, by making 
it possible for direct and indirect purchaser actions  
to be consolidated for trial in one federal court,  
CAFA throws the issue into sharp relief and makes it 
possible for a judge to ensure that remedies are 
consistent with antitrust law’s goals of compensation 
and deterrence.

From the plaintiffs’ perspective, of course, there is no 
multiple liability “problem” and no basis for allocating 
damages. Plaintiffs can be expected to invoke the 
twin pillars of Hanover Shoe and ARC America to 
argue that, regardless of what academics and lawyers 
believe the optimal policy may be, the black-letter law 
as it stands now allows direct and indirect purchasers 
to recover the full overcharge. Indeed, the plaintiffs in 
SRAM took that very position.41 The court, however, 
was not so sure. Although it recognized that the 
defendants could not affirmatively assert a pass-on 
defense, it recoiled from the notion of the defendants 
paying twice:

Let’s say there’s a big verdict for the [direct  
purchasers] and then a verdict for the [indirect 
purchasers]. We have a double recovery. It seems 
to me that wouldn’t be allowed. There has to be 
some sort of method of allocating. I know the  
jury wouldn’t hear about it, and the jury would be 
told for the [direct purchasers] to award all the 
damages and that there’s no pass-on defense. . . . 
But in the end, when we come down to actually 
writing checks, you don’t get it twice, I don’t think, 
or the defendants don’t have to pay it twice. So 
somehow that would have to be allocated, and I 
don’t quite know how one would do that. But 
you’re going to have to come up with something.42 

The court did not issue any further ruling on allocation  
and the settlements ultimately mooted the issue. But 
the court’s acknowledgement of the problem and 
search for a solution — something that probably 
would not have happened under the fragmented 
pre-CAFA regime — indicates that this issue will have 
to be grappled with in future litigation.

Despite the seemingly insurmountable barriers of 
Hanover Shoe and ARC America, there are several 
arguments for precluding multiple liability. First, as 
noted earlier in connection with the discussion of trial 
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structure, the Hanover Shoe rule is not absolute. Even 
though it is generally acknowledged that establishing 
the cost-plus contract exception is extremely difficult 
after UtiliCorp43 (and irrelevant in most modern 
indirect purchaser cases, where the plaintiffs are end 
consumers who lack contractual relationships with 
direct purchasers), other methods for easily showing 
pass-on now exist and in fact would be offered to the 
jury by the indirect purchasers themselves. For the 
same reasons that a joint trial of direct and indirect 
purchaser damage claims would not unfairly trench 
on any rights of direct purchasers to keep the jury  
in the dark about pass-on, it should be permissible  
as a matter of substantive law for damages to be 
allocated as between direct and indirect purchasers in 
accordance with the jury’s finding on pass-on rates.44 
Indeed, it is difficult to imagine a more illogical legal 
regime than one in which indirect purchasers are able 
to prove pass-on to a jury as a matter of fact, yet the 
parties doing the passing-on still recover their full 
damages arising from the same conduct. The Court in 
Hanover Shoe surely never contemplated such a 
situation, and to the extent direct purchasers believe 
their damages should not be taken away, their remedy 
is to offer evidence that they absorbed the overcharge.

In the years between Hanover Shoe and Illinois Brick, 
when indirect purchaser actions could be brought in 
some federal courts, at least one court addressed the 
question whether a direct purchaser’s damages could 
be reduced when an indirect purchaser proves 
pass-on. In In re Western Liquid Asphalt Cases,45 the 
Ninth Circuit held on an interlocutory appeal that 
indirect purchasers had standing to bring suit. 
Because the case involved claims by both direct and 
indirect purchasers, the court commented on how the 
problem of double recovery might be addressed on 
remand. The court was steeped in the Hanover Shoe 
rule, having considered it in depth in deciding that 
indirect purchasers have standing, but it saw no 
conflict between that rule and the imperative to avoid 
duplicate liability through allocation: “[T]he interme-
diary [i.e., a direct purchaser] should recover the 
amount of the overcharge that was not passed on, if 
the proof shows that the ultimate consumers did not 
pay it at all, and any lost profits resulting from 
increased costs. The ultimate purchasers should 
obtain the remainder of the overcharge, and any other 

damages proximately caused.”46 The overcharge “is not 
subject to double payment, because [defendants’] 
liability in that regard is to be apportioned after the 
amount of the overcharge is fixed. Further, each 
plaintiff . . . , be he [direct purchaser] or ultimate 
consumer, will be awarded only such further damages,  
including lost profits, as he may reasonably prove 
allocable to him.”47 Without explicitly saying so, the 
Ninth Circuit recognized that asserting a pass-on 
defense is materially different than having proof of 
pass-on by indirect purchasers.

Second, the Court in ARC America indicated that 
Hanover Shoe did not confer on direct purchasers  
an absolute right to recover the full amount of an 
overcharge even when indirect purchasers established 
entitlement to relief for the same overcharge in the 
same litigation. In that case, states acting in parens 
patriae brought indirect purchaser claims that were 
pendent to their claims as direct purchasers. Other 
direct purchaser plaintiffs sought to exclude the 
indirect purchasers from access to a single settlement 
fund, claiming the federal antitrust laws entitled the 
direct purchasers to all recoveries for the overcharge 
and preempted any contrary state remedies. The 
Court made clear that the direct purchasers did not 
have an exclusive right to all damages from an 
overcharge, explaining that “Illinois Brick was not 
concerned with the risk that a plaintiff might not be 
able to recover its entire damages award.” Rather, the 
Court recognized that in some circumstances indirect 
purchasers’ recovery may “reduce the amount that can 
be paid … to direct purchasers.”48 Thus, the Court 
approved allocation of the single settlement even 
though “direct purchasers may have to share with 
indirect purchasers.”49 

Third, even if a court were to hold that, notwithstanding  
pass-on evidence, Hanover Shoe requires direct 
purchasers to keep the full amount of any overcharges,  
state law might prevent many or perhaps all indirect 
purchasers from recovering damages. In some states, 
statutes and judicial decisions require courts to take 
steps to avoid duplicate liability when claims are 
brought by direct and indirect purchasers.50 To be 
sure, these rules and decisions are usually premised 
on the assumption that direct and indirect purchasers 
are proceeding in state court in actions filed under 
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state law. But when a federal court sitting in diversity 
adjudicates indirect purchaser claims, the substantive 
rule of decision is supplied by state law. As such, a 
federal court is obligated to give effect to state law 
principles rejecting the possibility of duplicate liability.  
No state authorizes the award of duplicate damages 
to separate classes of antitrust plaintiffs for the  
same alleged overcharge, and the statutes and  
decisions cited above illustrate that state policy is to 
encourage courts to take affirmative steps to avoid 
such an outcome.

Few state statutes expressly set forth procedures for 
apportionment; instead, the matter typically has been 
placed within the discretion of state courts. The states 
that have implemented an allocation procedure reduce  
the damages available to a plaintiff on its state antitrust  
claim by the amount of any recoveries previously 
obtained for the same violation or injury. The Utah 
Code provides the clearest and most relevant model: 
“In an action by indirect purchasers, any damages or 
settlement amounts paid to direct purchasers for the 
same alleged antitrust violations shall constitute a 
defense in the amount paid on a claim by indirect 
purchasers under this chapter so as to avoid duplication  
of recovery of damages.”51 The statute is clear that this 
limitation applies when “a defendant has been sued in 
one or more actions by both direct and indirect 
purchasers, whether in state court or federal court.”52 
If applied to indirect purchasers’ claims, this method of  
allocation would require a court to reduce any damages  
awarded by the jury to indirect purchasers by the 
amount of damages awarded to direct purchasers.53 

SRAM produced a vigorous and illuminating debate 
on the issue of allocation. Although the court did not 
have the opportunity to finally resolve it, future cases 
in which direct and indirect purchaser claims head 
toward trial before a single federal court are certain 
to result in fresh guidance for courts, practitioners, 
and parties.

Conclusion
CAFA has wrought significant changes in the way 
class actions are litigated in many areas of the law. 
But it has had a particularly important impact on 
antitrust litigation, largely putting to rest the era of 
fragmented federal and state adjudication of direct 

and indirect purchaser claims. Whether the new 
regime provides greater advantages for plaintiffs or 
defendants, it plainly raises new strategic consider-
ations as cases head to trial. u
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