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and Bridas Corporation (collectively, “Bridas”) originally
brought this action to confirman international arbitration award
rendered in Bridas’'s favor agai nst Defendants-appell ants,

Gover nnent of Turkneni stan (“the Governnent” or “Turknenistan”),
Concern Bal kannebi t gaz- Senegat, and State Concern Turknenneft
(collectively “Turknmenneft”).

Bri das, an Argentinian corporation, entered into a joint
venture agreenent (“JVA’ or “the agreenent”) on February 10,
1993, with a production association, Turknmenneft, formed and
owned by the Governnent at the tinme that the JVA was signed. The
Governnent itself was not a signatory to the agreenent. The JVA
designated Bridas as the “Foreign Party,” and Turknmenneft as the
“Turknmenian Party.” Over tinme, the Governnent substituted
various other entities to serve as the Turknenian Party,
ultimately resting with State Concern Turknmenneft and Concern
Bal kannebi t gaz- Senegat (coll ectively, “Turknmenneft”).

The JVA created a joint venture entity called Joint Venture
Keimr (“JVK’). JVK was established “for the purpose of
conducti ng hydrocarbon operations in an area in southwestern
Tur knmeni stan, known generally as Keimr.” The relevant part of
Article XXIV of the agreenent stipulates that “[a] ny dispute,
controversy or claimarising out of or in relation to or in
connection with th[e] [a]greenent...shall be exclusively and
finally settled by arbitration, and any Party may submt such a
di spute, controversy or claimto arbitration.” The parties
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further agreed that any arbitration would be “conducted in
accordance with the Rules of Conciliation and Arbitration of the
I nt ernati onal Chanber of Commerce as anended fromtine to tine.”
The | aw governing the interpretation of the agreenent was to be
the I aw of Engl and.

Bridas clains that in Novenmber 1995, the Covernnent “ordered
Bridas to suspend further work in Keimr, and prohibited Bridas
frommaki ng inports and exports in or from Turknenistan.”
Consequently, on April 16, 1996, Bridas initiated an arbitration
proceedi ng agai nst Appellants with the International Chanber of
Commerce (“1CC").

On June 21, 1996, Turknenistan argued to the I CC Court of
Arbitration that it was not a proper party to the arbitration
because, anong ot her reasons, it did not sign the JVA and was
thus not a party to the arbitration clause contained within it.
The |1 CC Court subsequently confirmed by letter that the
arbitrators thensel ves woul d determ ne whether the Governnent was
subject to their jurisdiction. The dispute was subsequently
referred to a three-person tribunal. Although the arbitration
agreenent contenplated that the arbitration proceedi ng woul d be
held in Stockholm Sweden, the parties instead agreed to
arbitration proceedi ngs in Houston, Texas.

The arbitral proceedi ngs, which began in January 1997,

i nvol ved 19 days of hearings, various expert reports, testinony
concerni ng danmages, and extensive legal briefing. On June 25,
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1999, a two-person majority of the Tribunal issued its First
Partial Award (“FPA’). The FPA held that (1) the arbitrators had
jurisdiction to determ ne whether they had jurisdiction over the
Governnent, and (2) that “the Governnent [was] a proper party to
the arbitration.” The Tribunal also ruled that Appellants had
repudi ated the JVA. The FPA st ated:

[I]f [Bridas] were to accept repudiatory

conduct by the [Defendants] and

[ Turknmeni stan] and thus to bring the [joint

venture] [a]greenent to an end, their damages

woul d be cal cul ated on a | oss-of-bargain

basi s, involving 218, 560,935 barrels of oi

equi val ent at a net-back price of $10.50 per

barrel, using a discount rate of 10.446%

based on a contract term of 25 years.
In a letter dated July 5, 1999, Bridas formally accepted the
Def endant’ s repudi ati on of the JVA

On Cctober 21, 1999, the arbitrators issued their Second
Partial Award (“SPA’). In its SPA, the sane two-person majority
held that the Tribunal had “the jurisdiction to consider and nake
an award concerning [Bridas’s] claimfor danages arising out of
their acceptance of the repudi atory conduct of the [appellants].”
The Third Partial Award (“TPA’) was rendered on Septenber 2,

2000. In the TPA, the sane two-person majority clarified its
previous rulings in the FPA and cal cul at ed danages for Bri das.
The majority held that the 10.446% di scount rate was the
appropriate rate for cal cul ati ng danmages because “[i]t was hi gher
than the non-risk [7.5% discount factor advanced initially by

[ Bridas] and takes into account the various risk referred to by
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the parties in the evidence.” The Tribunal then awarded a grand
total of $495, 000,000 in danages to Bridas. The Final Award was
i ssued on January 26, 2001.

Bridas initiated this lawsuit on July 7, 1999, when it filed
its application for confirmation of the FPA.! The Governnent and
Tur knmenneft, in response, filed notions to dismss the
application for confirmation and to vacate and refuse
confirmation of the FPA. On Decenber 22, 2000, Turknenneft,
conditionally joined by the Governnent, noved to vacate or nodify
both the TPA and the Final Award.

The district court denied Appellants’ notions to vacate or
nodi fy the FPA, TPA, and the Final Award.? The Governnent and
Tur knmenneft appeal ed the district court’s judgnent to this court.

Appel l ants ask us to resolve the follow ng i ssues on appeal:
(1) whether the Tribunal had jurisdiction over the Governnent;

(2) whether the arbitral majority’s rulings on the nerits were in
mani f est disregard of the law, and (3) whether the arbitral
maj ority exceeded its authority in calculating the damage award.

Bri das subsequently withdrew its notion to confirmthe FPA.

Bridas withdrewits notion to confirmthe FPA in February

2000. Appellants’ notions to dismss the application for
confirmati on thus becane noot. The only notions that renmained
before the district court, therefore, were Appellants’ notions to
vacate or nodify the FPA, TPA, and Final Award. The district
court, therefore, erred in ordering “the arbitration awards in

t he case. .. CONFI RVED. ”
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United States federal courts have jurisdiction to hear this
case under the Federal Arbitration Act (“FAA’), 9 U S.C 8 1 et
seq. W have jurisdiction to hear this appeal under § 16(a)(3)
of the Act. 9 U S.C. 8§ 16(a)(3) et seq. (permtting appeal of “a
final decision with respect to an arbitration that is subject to
this title.”).

A

The first issue we address is whether the Tribunal properly
exercised jurisdiction over the Governnent. In reviewng a
district court’s refusal to vacate an arbitration award on the
ground that one of the parties never agreed to arbitrate the
di spute, the district court’s findings of fact are reviewed for
clear error, while its conclusions of |aw are revi ewed de novo.
First Options of Chicago, Inc. v. Kaplan, 514 U S. 938, 947-48
(1995). The district court’s interpretation of the arbitration
agreenent, and whether it bound the parties to arbitrate, is a
question of law. R M Perez & Assoc., Inc. v. Welch, 960 F.2d
534, 537 (5th Gr. 1992). See Ms Dealer Service Corp., v.
Franklin, 177 F.3d 942, 946 (11" Cir. 1999) (noting that a
district court’s denial of a petition to conpel arbitration on
the ground that a party was not a signatory to the contract is
reviewed de novo); Coors Brewing Co. v. Ml son Breweries, 51 F. 3d
1511, 1513 (10'" Cir. 1995) (sane). The factual findings upon

whi ch such a determination is based are, of course, subject to
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reviewonly for clear error. MAG Portfolio Consultant, GVBH v.
Merlin Bionmed Goup, LLC, 268 F.3d 58, 61 (2d Gr. 2001). The
parties agree that federal comon | aw governs the determ nation
of this issue.
B

In order to be subject to arbitral jurisdiction, a party
must generally be a signatory to a contract containing an
arbitration clause.® Even though the Governnment did not sign the
JVA, the Tribunal held that the Government was bound to arbitrate
the dispute with Bridas because (1) the Governnent had not taken
any steps to extricate itself fromthe proceedings and (2) its
eval uation of the evidence revealed at |east 22 commtnents in
the JVA “that only the Governnent could give or fulfill.”

The district court, because it did not find “clear and
unm st akabl e” evidence that the parties agreed that the Tribunal
woul d determne its own jurisdiction, undertook an independent

revi ew of whet her the Governnent was bound to arbitrate with

*West norel and v. Sadoux, 299 F.3d 462, 465 (5" Cir.
2002) (hol ding that arbitrati on agreenents “nust be in witing and
signed by the part[ies]” and may apply to nonsignatories only “in
rare circunstances”). Accord Gigson v. Creative Artists Agency,
L.L.C., 210 F.3d 524, 528 (5th Cr. 2000)(noting that
“arbitration is a matter of contract and cannot, in general, be
required for a matter involving an arbitration agreenent
nonsi gnatory”). Cf. EEOC v. Waffle House, Inc., 534 U S 279, 294
(2002) (“Arbitration under the [FAA] is a matter of consent, not
coercion”); Volt Info. Sciences, Inc. v. Bd. of Trustees of
Lel and Stanford Junior Univ., 489 U S. 468, 478 (1989)(“[T] he FAA
does not require parties to arbitrate when they have not agreed
to do so.”).
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Bridas. First Options of Chicago, Inc. v. Kaplan, 514 U S. 938,
944-47 (1995). Accord AT&T Technol ogies, Inc. v. Conmunications
Wor ker, 475 U. S. 643, 649 (1986). Wether a party is bound by an
arbitration agreenent is generally considered an issue for the
courts, not the arbitrator, “[u]lnless the parties clearly and
unm st akably provide otherw se.”* AT&T Tech., 475 U.S. at 649.
The district court concluded that despite the Governnent’s non-
signatory status, principles of agency and equitabl e estoppel
bound the Governnent to the JVA
C

As a prelimnary matter, we will address Bridas’s assertion

that the Governnent waived its right to contest the Tribunal’s

jurisdiction because: (1) it failed to challenge the Tribunal’s

“Thi s i ndependent review of whether the arbitration panel
had jurisdiction over the Governnent represents a departure from
the typically deferential review afforded arbitral decisions
pursuant to the federal policy favoring arbitration. First
Options of Chicago, Inc. v. Kaplan, 514 U S 938, 945 (1995).
The presunption in favor of arbitration concerning the scope of
arbitrable issues is not applicable to the question of who should
decide arbitrability, because the purpose of the FAA was to nake
arbitration agreenents as enforceable as other contracts, not
more so. Id.; Prima Paint Corp. v. Flood & Conklin Mg. Co., 388
U S 395 404 n. 12 (1967). See Pai ne Webber Inc. v. Hartnmnn,
921 F.2d 507, 514 (3d Cr. 1990)(stating it is “per se
irreparable harmif a court were to abdicate its responsibilities
to determne the scope of an arbitrator’s jurisdiction and,
i nstead, were to conpel a party who has not agreed to do so, to
submt to an arbitrator’s own determnation of his authority.”);
Fl eetwood Enterprises, Inc. v. Gaskanp, 280 F.3d 1069 (5th Cr
2002) (noting that ordinary contract principles, rather than the
federal policy favoring arbitration, apply to the determ nation
of whether there is a valid agreenent to arbitrate).

- 8-



Order No. 5; and (2) it voluntarily took part in the arbitration
t hrough Tur knmenneft.

Bot h of these argunents are neritless. Under 8§ 172.082(f)
of the Texas International Arbitration Act (“TIAA"), Tex. Cv.
Prac. & Rem Code § 172.082(f) (Vernon 1997 & Supp. 2003), if a
tribunal makes a prelimnary ruling that it has jurisdiction (not
that it has jurisdiction to determne jurisdiction), a party
wai ves any objection to the ruling, unless it requests the
district court of the county in which the arbitration is taking
place to decide the nmatter. Tex. G v. Prac. & Rem Code §
172.082(f). Order No. 5 states: “[w]e have not yet decided
whet her the Governnent is bound by the commtnent to arbitrate.”
The order, thus, did not address whether the Tribunal had
jurisdiction over the Governnment. § 172.082(f) of the TIAAis
t herefore i napplicable.

Second, while it is rare that we are asked to decide a
jurisdictional issue such as this one after the proceedi ngs have
concl uded, neither the fact that the Governnent “allowed the
proceedi ng to continue” over its objection, nor its “virtual
representation” at the arbitration by Turknmenneft, waive its
right to dispute the Tribunal’s jurisdiction in court. See,
e.g., First Options of Chicago, Inc. v. Kaplan, 514 U S. 938,
946-47 (1995). The cases cited by Bridas to the contrary are

i napposite.



D

We begin our review by considering the terns of the JVA
Who is actually bound by an arbitration agreenent is a function
of the intent of the parties, as expressed in the terns of the
agreenent. See Gigson v. Creative Artists Agency, L.L.C, 210
F.3d 524, 528 (5th Gr. 2000)(noting that whether a party is
obligated to arbitrate is a matter of contract); Smth/Enron
Cogeneration Limted Partnership, Inc. v. Smith Cogeneration
International, Inc., 198 F.3d 88, 95 (2d Cr. 1999) (noting that
whet her an entity is a party to the arbitration agreenent is
i ncluded within the broader issue of whether the parties agreed
to arbitrate); MCarthy v. Azure, 22 F.3d 351, 355 (1st Cr
1994) (noting that federal common | aw “dovetails precisely with

general principles of contract law,” and “the judicial task in
construing a contract is to give effect to the nutual intentions
of the parties”) (quoting NRM Corp. v. Hercules, Inc., 758 F.2d
676, 681 (D.C. Cir. 1985)).

It is apparent that the four corners of the agreenent do not
bi nd the Governnent to arbitrate this dispute. The Governnent
did not sign the JVA nor was it defined as a party in the
agreenent. The agreenent describes the franmework for the
relati onship between two parties: the “Foreign Party,” defined as

Bridas, and the “Turknenian Party,” defined as Turknenneft.

Considering that the purpose of the joint venture was to devel op
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t he hydrocarbon resources of a nation whose econony and land is
dom nated by the Governnent, the Governnent itself is not
nentioned frequently in the agreenent.® Corporations conmonly
elect to establish “liability insulating entities” to enter into
particul ar types of transactions, and the structure of the JVA
indicates that this was exactly what the Governnent intended to
do with respect to the JVA. See Westnoreland v. Sadoux, 299 F. 3d
462, 467 (5th Cr. 2002). The agreenent itself does not signa
an intention to bind the Governnment to its terns, and thus to
arbitrate this dispute.
E

Nevert hel ess, federal courts have held that so long as there
is some witten agreenent to arbitrate, a third party may be
bound to submt to arbitration. Carolyn B. Lanm & Jocel yn A

Aqua, Defining the Party — Who is a Proper Party in an

Article 3.29, defines “[r]egistration” as “the official
registration of the Joint Venture as a legal entity by the
governnent of Turknenistan.” Article 11.8 provides for the
governnent to receive its royalties fromthe hydrocarbon
production in-kind, subject to the agreenent of the parties, and
Article 11.9 permts JVK to exchange its product for product
produced by Governnent-owned refineries. Article 22.3 states,
“Interests, rights and obligations of Turknenistan, as
represented by Turknenian Party, and interest, rights and
obligations of the Foreign Party under this Agreenent, shall be
sol ely governed by the provisions of this Agreenent which nmay be
altered or anended only by the nutual witten agreenent of the
Parties to this Agreenent.... Article 27.5 permts JVKto rent
property fromthe Governnent that nmay be reasonably necessary for
its operations.

-11-



International Arbitration Before the Anerican Arbitration

Associ ation and Gt her International Institutions, 34 Geo. Wsh.
Int’l L. Rev. 711, 720 (2003).°% Odinary principles of contract
and agency |aw may be called upon to bind a nonsignatory to an
agreenent whose terns have not clearly done so. See E.I. DuPont
de Nenmours & Co. v. Rhone Poul enc, 269 F.3d 187 (3d Cr. 2001);
Thonson-C. S.F., S.A v. American Arbitration Ass’'n, 64 F.3d 773,
776 (2d Gr. 1995). Six theories for binding a nonsignatory to
an arbitration agreenent have been recogni zed: (a) incorporation
by reference; (b) assunption; (c) agency; (d) veil-piercing/alter
ego; (e) estoppel; and (f) third-party beneficiary. Thonson-

C.S F., SSA v. Arerican Arbitration Ass’'n, 64 F.3d 773, 776 (2d
Cr. 1995); DuPont, 269 F.3d at 195-97 (3d Cr. 2001) . Accord
Javitch v. First Union Securities, Inc., 315 F. 3d 619, 629 (6th
Cir. 2003). Bridas has waived argunents prem sed upon assunption

and incorporation by reference.’” W address the remaining four

°See International Paper Co. v. Schwabedi ssn Maschi nen &
Anl agen GVBH, 206 F.3d 411, 416-17 (4th Gr. 2000); Thonson-
C.S F., SSA v. Arerican Arbitration Ass’'n, 64 F.3d 773, 776 (2d
Cr. 1995); Alanria v. Telcor Int’'l, Inc., 920 F. Supp. 658, 669
(D. Md. 1996)(finding “there is no strict requirenent that only
signatories to an agreenent be susceptible to conpelled
arbitration).

‘Bridas did not appeal the district court’s holding that
Tur knmeni stan did not assune the obligation to arbitrate. Bridas
attenpted to appeal, in a footnote, the district court’s
determ nation that there was no separate contractual agreenent to
i ncorporate by reference into the JVA. Argunents that are
insufficiently addressed in the body of the brief, however, are
wai ved. See Quick Techs., Inc. v. Sage G oup PLC, 313 F.3d 338,
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theories in turn.

1. Agency

The district court held that the Government was bound to
arbitrate the dispute with Bridas because Turknenneft signed the
JVA as an agent of the Governnent. The parties dispute whether a
finding that the Governnent is bound to the JVA by principles of
agency is a matter of law, subject to plenary review, or a
finding of fact that is reviewed nerely for clear error. The
Second Circuit has held that “[a]lgency is a | egal concept.”
| nt erocean Shipping Co. v. Nat’l Shipping & Trading, 523 F.2d
527, 537 (2d Cir. 1987); Accord Anerican Bureau of Shipping v.
Tencara Shipyard S.P. A, 170 F.3d 349, 353 (2d Cr. 1999). This
court, however, appears to view the decision as a m xed question
of law and fact, dom nated by factual determ nations and thus
subject to reviewonly for clear error. See Anerican Intern.
Trading Corp. v. Petrol eos Mexicanos, 835 F.2d 536, 539 (5th Cr
1987); George v. C.1.R, 803 F.2d 144, 147 n. 2 (5th Gr. 1986),
vacated by 485 U S. 973 (1988)(vacated on independent grounds).
See 3 Am Jur. 2d Agency 8 19 (2002)(noting that existence of
agency is a question of fact). W need not decide this question
because the district court’s holding that Turknenneft is an agent

of the Governnent does not wthstand our review, regardless of

343 n. 3 (5" Gr. 2002); United States v. Hardman, 297 F. 3d
1116, 1131 (10'" Cir. 2002) (“Argunents raised in a perfunctory
manner, such as in a footnote, are waived”).
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the standard appli ed.

Turknmenneft is entitled to a “presunption of independent
status.” Hester International Corp. v. Federal Republic of
Nigeria, 879 F.2d 170, 176 (5th Gr. 1989). Bridas, therefore,
carried the burden of proving that Turknmenneft signed the JVA as
an agent of the Governnent. |d.; Hofherr v. Dart Indust., Inc.,
853 F.2d 259 (4th Gr. 1988). Agency is "the fiduciary relation
which results fromthe manifestation of consent by one person to
anot her that the other shall act on his behalf and subject to his
control, and consent by the other so to act." Restatenent
(Second) of Agency 8§ 1(1) (1958). An agency relationship my be
denonstrated by “witten or spoken words or conduct, by the
principal, comunicated either to the agent (actual authority) or
to the third party (apparent authority).” Hester, 879 F.2d at
181. See Arriba Limted v. Petrol eos Mexicanos, 962 F.2d 528,
536 (5th Gr. 1992). If Turknenneft indeed signed the JVA in its
capacity as the Governnent’s agent, the Governnent would be bound
by the JVA's arbitration requirenent. See Srivastava v. C |I.R

220 F. 3d 353, 369 (5th G r. 2000).

The district court primarily relied upon three pieces of
evidence to support its determnation that Turknmenneft signed the
JVA as the Governnent’s agent. First, it pointed to a letter
from M. Suyunov, Deputy Chairman of the Council of M nisters of

Tur kneni stan, and M. |shanov, Chairman of the Turknenian Party,
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that confirnmed, during negotiation of the JVA that “all Joint
Venture Keimr rights...established in the organi zati on docunents
are fully and conpl etely guaranteed by the Governnent, and there
is no additional need for any further decisions, decrees, or
approval s.”® Second, the district court referred to Article 22.3
of the JVA which states that the “[i]nterests, rights and
obligation of Turknenistan” are represented by the Turkneni an
Party. See supra note 6. Third, the district court relied upon
a statenent nmade in a 1996 letter by the Governnent’s Mnistry of
Ol and Gas to the director general of JVK and JVY (another joint
venture with Bridas), that “the Mnistry is the Turkneni an
Party.”?®

G ven the | anguage and structure of the JVA these
evidentiary findings are insufficient to support an agency
determnation. First, typically a guarantor cannot be conpell ed

to arbitrate on the basis of an arbitration clause in a contract

8To the extent that the district court inplied that the
contents of this letter were contained within the JVA, it clearly
erred.

°The letter fromthe Mnistry was addressed to M.
Schreiterer, the Director Ceneral of both JVK and JVY, in
reference to both of the joint ventures. The district court
distorted the neaning of the statenent that “the Mnistry is the
Turkmeni an Party” by inserting a reference in the mddle of the
quoted statenent to JVK. In reality, the statenent could easily
have been in reference to JVY, not JVK. The district court,
however, chose to interpret the statenent as referring to JVK
and in the absence of firnmer evidence to the contrary, we accept
its interpretation.
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to which it is not a party. Interocean Shipping Co. V. Nat’

Shi pping & Trading Co., 523 F.2d 527, 539 (2d Cr. 1975). Accord
Hester, 879 F.2d at 176, 180-81 (holding that an instrunmentality
of Nigeria was not the governnent’s agent for purposes of an
agreenent between the instrunentality and an Anerican corporation
despite a guarantee by the N gerian governnent for all | oans
necessary for offshore financing). Second, a statenent of
representation, such as that in Article 22.3, in the mdst of a
provi sion regardi ng oral nodifications of the agreenent, is not
remar kable. “All corporations to sone degree represent their
owners,” and Turknenneft is an oil conpany wholly owned by

Tur knmeni stan. Hester Intern. Corp v. Federal Republic of

Nigeria, 879 F.2d 170, 180 (5th Cr. 1989). As we have held in
the past, such a statenent does not establish an agency
relationship. 1d. at 180. And third, the 1996 letter fromthe
Mnistry, while probative of how the Governnent conceived of its
role in JVK in 1996, does not overcone the fact that the preanble
to the JVA defines the Turknmenian Party as Turknenneft — a “Ilegal
entity wiwthin the neaning of the |aws of Turkneni stan” — not the
Governnent or the Mnistry. The JVA was signed in 1993, before
the Mnistry penned the letter that Bridas cl ains denonstrates

that Turknmenneft signed the JVA as an agent.

Arbitration agreenents apply to nonsignatories only in rare

circunstances. Westnorel and v. Sadoux, 299 F.3d 462, 465 (5th
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Cir. 2002).° W are sinply unable to conclude that the parties,
one a nulti-national corporation who has negotiated joint venture
agreenents in the past, and the other, a sovereign nation, both
represented by able counsel, intended Turknmenneft to sign the JVA
as an agent of the Governnent in the absence of clearer |anguage
to that effect.

The nmere fact that one is dealing with an

agent, whether the agency be general or

speci al, should be a danger signal, and, like

a railroad crossing, suggests the duty to

stop, look, and listen, and he who woul d bi nd

the principal is bound to ascertain, not only

the fact of agency, but the nature and extent

of the authority[.]
Standard Acc. Ins. Co. V. Sinpson, 64 F.2d 583, 589 (4th Cr.
1933). Accord Racicky v. Farm and Indus. Inc., 328 F.3d 389, 393
(8th Gr. 2003). Had Bridas truly felt that Turknenneft was

signing the agreenent not for itself but on behalf of the
Governnent, it had the obligation to nake that fact clear on the
face of the agreenent. This could have been acconplished in a

myriad of ways. Bridas could have requested that the Governnent

“The Governnent argues that Westnorel and does not pernit us
to use agency principles to bind a nonsignatory to an arbitration
agreenent. The Governnent reads Westnorel and too broadly.

There, we held that a nonsignatory could not conpel arbitration
merely because he was an agent of one of the signatories. 299
F.3d at 466. This is a distinctly different question from

whet her a signatory may conpel the principal of a signatory agent
to arbitrate under an agreenent that the agent signed as an

aut hori zed representative of the principal. Wstnoreland,
therefore, does not bar us fromconsidering this claim
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sign the agreenent, or inserted a prom nent and direct statenent
as to Turknmenneft’s status. Bridas has not presented any

evi dence that would permt us to excuse such an oversight.

Bri das was doubtlessly well aware of the risks inherent in
investing in countries of the former Soviet Union in 1993, and
the possibility that its investnent would be swept away in
political turnmoil. W will not bind the Governnment to the
agreenent, sinply because Bridas |lost a ganble that it was
willing to take. To do otherwise would vitiate the
predictability of the | egal backdrop agai nst which the parties
voluntarily agreed to do business. See Westnoreland, 299 F.3d at
467.

Bri das has set forth anple evidence regarding the extent to
whi ch Turknmenneft was controlled by the Governnent subsequent to
the signing of the JVA. Such evidence, however, does not
establish that Turknenneft had the apparent authority to bind the
Governnent in 1993. Bridas did not satisfy its burden in this
regard, and the district court’s holding that Turknmenneft signed
the JVA as an agent of the Governnent was clearly erroneous.

2. Al ter Ego

Courts occasionally apply the alter ego doctrine and agency
principles as if they were interchangeable. See House of Koscot
Dev’'t Corp. V. Anerican Line Cosnetics, Inc., 468 F.2d 64 (5th

Cr. 1972). The two theories are, however, distinct. Under the
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alter ego doctrine, a corporation nmay be bound by an agreenent
entered into by its subsidiary regardl ess of the agreenent’s
structure or the subsidiary’'s attenpts to bind itself alone to
its terns, “when their conduct denonstrates a virtual abandonnent
of separateness.” Thonson-C.S.F., 64 F.3d at 777. This is due
to the doctrine’s strong link to equity. See Harrell v. DCS
Equi p. Leasing Corp., 951 F.2d 1453, 1458 (5th Gr. 1992).

Accord McCarthy v. Azure, 22 F.3d 351, 362-3 (1st Cr.

1994) (hol ding that the alter ego doctrine can be invoked “only
where equity requires the action to assist a third party”). The
| aws of agency, in contrast, are not equitable in nature, but
contractual, and do not necessarily bend in favor of justice.
Courts are thus conparatively free fromthe noorings of the
parties’ agreenents when considering whether an alter ego finding
i's warranted.

This is not to say that the decision to apply the alter ego
doctrine to bind a parent is made routinely. “Courts do not
lightly pierce the corporate veil even in deference to the strong
policy favoring arbitration.” ARWExploration Corp. V. Aguirre,
45 F. 3d 1455, 1461 (10th G r. 1995). The corporate veil may be
pierced to hold an alter ego liable for the conmtnents of its
instrunmentality only if (1) the owner exercised conplete contro
over the corporation with respect to the transaction at issue and

(2) such control was used to conmt a fraud or wong that injured
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the party seeking to pierce the veil. Anerican Fuel Corp. v.

U ah Energy Dev’'t Co., Inc., 122 F.3d 130, 134 (2d Cr. 1997).
Accord First Nat’'l Gty Bank v. Banco Para El Conercio Exterior
de Cuba, 462 U. S. 611, 629-30 (1983); Gardenmal v. Westin Hotel
Co., 186 F.3d 588 (5th Gr. 1999). Cf. Matter of Sins, 994 F.2d
210 (5th Gr. 1993)(holding that an el enent of fraud nust be
present before courts wll pierce the corporate veil in a case
based upon a contract).

The district court held, in a brief paragraph, that the
Governnment was not the alter ego of Turknmenneft. After finding
that the evidence reveals that Turknenneft was controlled by the
Governnment, the court stated,

[d]espite this control...Bridas has not

of fered evidence proving “an absence of
corporate formalities.” Moreover, there is no
i ndication of “an intermngling of corporate
finances and directorshi p” between

Tur knmenneft and the governnent. Thus,

Tur knmeni stan cannot be bound under an alter
ego theory.

Alter ego determnations are reviewed in this circuit only
for clear error. Zahra Spiritual Trust v. U S., 910 F. 2d 240,
242 (5th Gr. 1990). Errors of law, however, are not entitled to
deference. WH. Scott Const. Co., Inc. v. Cty of Jackson, 199
F.3d 206, 219 (5th Gr. 1999). Accord United States v. Del gado-
Nunez, 295 F.3d 494, 496 (5th Cr. 2002)(noting that a m stake of

law is, by definition, an abuse of discretion); In re Coastal
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Plains, Inc., 179 F.3d 197, 205 (5th Gr. 1999) (sane).

The district court erred in premsing its conclusion solely
upon the existence of corporate formalities and an absence of
comngling of funds and directors. Alter ego determ nations are
hi ghly fact-based, and require considering the totality of the
circunstances in which the instrunentality functions. Estate of
Lisle v. CI.R, —F.3d — 2003 W 21752801, at *8 (5th Gr.
2003). No single factor is determnative. This should be
apparent fromthe extensive list of circunstances that courts
have devel oped to guide alter ego determ nations. See id; Markow
v. Al cock, 356 F.2d 194, 197-98 (5th Cr. 1966); Anerican Fue
Corp., 122 F.3d at 134; MAG Portfolio Consultant, GVBH, v. Merlin
Bi oned. Group LLC, 268 F.3d 58, 63 (2d. 2001). Because the
district court failed to take into account all of the aspects of
the relationship between the Governnent and Turknmenneft, it
commtted an error of |aw and nust reconsider the issue on

remand. 11

“Once it has been deternined that the corporate form was
used to effect fraud or another wong upon a third-party, alter
ego determ nations revol ve around issues of control and use. See
Estate of Lisle, —F.3d — 2003 W. 21752801, at *8 (5th Gr.
2003). On remand, the court should explore the totality of the
envi ronnent in which Turknenneft operated, including those
factors nornmally explored in the context of parent-subsidiary
alter ego clains, such as whether:

(1) the parent and subsidiary have commobn stock
ownershi p; (2) t he parent and subsidiary have comon
directors or officers; (3) the parent and subsidiary
have common busi ness departnents; (4) the parent and
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3. Est oppe

subsidiary file consolidated financial statenents; (5)
the parent finances the subsidiary; (6) the parent
caused the incorporation of the subsidiary; (7) the
subsidiary operated with grossly inadequate capital;
(8) the parent pays sal aries and ot her expenses of
subsidiary; (9) the subsidiary receives no business
except that given by the parent; (10)the parent uses
the subsidiary's property as its own; (11) the daily
operations of the two corporations are not kept
separate; (12) the subsidiary does not observe
corporate formalities.

ld. at *8 n.16 (citing Oxford Capital Corp. v. United States, 211
F.3d 280, 284 n.2 (5th Gr. 2000)). Additional factors include:
(1) whether the directors of the “subsidiary” act in the primary
and i ndependent interest of the “parent,”; (2) whether others pay
or guarantee debts of the dom nated corporation; and (3) whether
the alleged dom nator deals wth the dom nated corporation at
arns length. Markow, 356 F.2d at 197-98; Anerican Fuel Corp.

122 F.3d at 134.

Wil e the preceding considerations are adaptable to a
certain degree to the context of a sovereign governnent and its
instrunmentality, the district court should al so consider the
factors that we take into account when determning if a state
agency is the “alter ego” of a state for 11th anendnent sovereign
I Muni ty purposes:

(1) whether state statutes and case | aw view
the entity as an armof the state; (2) the
source of the entity's funding; (3) the
entity's degree of |ocal autonony; (4)

whet her the entity is concerned primarily
with [ ocal, as opposed to statew de,

probl ens; (5) whether the entity has the
authority to sue and be sued in its own nane;
and (6) whether the entity has the right to
hol d and use property.

Perez v. Region 20 Educ. Service Center, 307 F.3d 318, 326-27
(5th Gr. 2002). Accord Vogt v. Bd. of Conmir of Ol eans Levee
Dist., 294 F.3d 684, 688-89 (5th Cr. 2002).
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The use of equitable estoppel is within a district court’s
discretion. Gigson, 210 F.3d at 528; H Il v. GE Power
Systens, Inc., 282 F.3d 343, 348 (5th Gr. 2002). W, therefore,
review the district court’s decision to apply equitabl e estoppel
only to ensure that the court did not abuse its discretion. |Id.
“To constitute an abuse of discretion, the district court’s
deci sion nust be either prem sed on an application of the | aw
that is erroneous, or on an assessnent of the evidence that is
clearly erroneous.” Id.

The district court, relying on Gigson v. Creative Artists
Agency, L.L.C., 210 F.3d 524, 527 (5'" Gr. 2000), held that a
nonsi gnatory may be equitably estopped fromasserting that it is
not bound by an arbitration agreenent when the signatory raises
all egations of substantially interdependent and concerted
m sconduct agai nst both a nonsignatory and one or nore of the
signatories to the contract.

As the Governnment correctly points out, the district court
m sapplied the “intertwi ned clains” theory of equitable estoppel.
Gigson does not stand for the proposition stated by the district
court. In Gigson, we estopped a signatory plaintiff from
relying upon the defendants’ status as a nonsignatory to prevent
the defendants fromconpelling arbitration under the agreenent.
210 F.3d at 526-28. W justified applying equitable estoppel in

Gigson in part because to do otherwi se would permt the
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signatory plaintiff to “have it both ways.” 1d. at 528. See
HIll, 282 F.3d at 349 (5th Cr. 2002). “[The plaintiff] cannot,
on the one hand, seek to hold the nonsignatory |iable pursuant to
duties inposed by the agreenent, which contains an arbitration
provi sion, but, on the other hand, deny arbitration’s
applicability because the defendant is a nonsignatory.” G&Gigson,
210 F. 3d at 528.1%

The rationale of Gigson does not apply to the circunstances
of this case. Here, the Governnent, unlike the estopped party in
Gigson, did not sign a contract containing an arbitration
provi sion and never sued Bridas on the agreenent. The
distinction is not one without a difference. E.|. Dupont De
Nemours & Co. v. Rhone Poul enc Fiber & Resin |Internediates,

S.A S, 269 F.3d 187, 202 (3d Gr. 2001). The Second Crcuit has
expressly stated that the Gigson version of estoppel applies
only to prevent “a signhatory fromavoiding arbitration with a
nonsi gnatory when the issues the nonsignatory is seeking to

resolve in arbitration are intertwined with the agreenent that

“Grigson, and the 11" Circuit decision that it relied upon,
have been referred to as m sgui ded deviations fromtraditional
estoppel theories. See J. Douglas Uoth & J. Hamlton R al, 111
Equi t abl e Est oppel as a Basis for Conpelling Nonsignhatories to
Arbitrate — A Bridge Too Far?, 21 Rev. Litig. 593, 603-04 (2002).
See also Gigson, 210 F.3d at 531 (Dennis, J.,
dissenting)(“[Nearly anything can be called estoppel. Wen a
| awyer or a judge does not know what other name to give for his
decision to decide a case in a certain way, he says there is an
est oppel .”).
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the estopped party has signed.” Thonson-CSF, S. A, 64 F.3d at
779 (enphasis added). “[B]ecause arbitration is guided by
contract principles, the reverse is not also true: a signatory
may not estop a nonsignatory from avoiding arbitration regardl ess
of how closely affiliated that nonsignatory is with anot her
signing party.” MAG Portfolio Consult, GVvBH, 268 F.3d at 62

The Third G rcuit reached the same conclusion in DuPont. 269 F.3d
at 202.

As the CGovernnment correctly notes, the result in Gigson and
simlar cases nmakes sense because the parties resisting
arbitration had expressly agreed to arbitrate clains of the very
type that they asserted agai nst the nonsignatory. See J.
Douglas Uoth & J. HamlIton Rial, I1l, Equitable Estoppel as a
Basis for Conpelling Nonsignatories to Arbitrate — A Bridge Too
Far?, 21 Rev. Litig. 593, 633 (2002). *“It is nore foreseeable,
and thus nore reasonable, that a party who has actually agreed in
witing to arbitrate clainms with sonmeone m ght be conpelled to
broaden the scope of his agreenment to include others.” 1d. The
sinple fact that Bridas’s clains against Turknmenneft and the
Governnent are inextricably intertwned (a finding of the
district court which is not clearly erroneous) is insufficient,
standing alone, to justify the application of equitable estoppel
to the Governnent’s assertion that it is not subject to the

Tribunal’s jurisdiction. Wre this to becone the case, this
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expanded version of equitable estoppel would “threaten to
overwhel mthe fundanental prem se that a party cannot be
conpelled to arbitrate a matter without its agreenent.” 1d. at
632. The district court thus abused its discretion in applying
the intertw ned clains theory of equitable estoppel to this case.
Bri das, however, contends that the district court’s decision
may nonet hel ess be affirnmed on the basis of the “direct benefits”
versi on of estoppel.® Direct benefits estoppel applies when a
nonsi gnatory “knowi ngly exploits the agreenent containing the
arbitration clause.” DuPont, 269 F.3d at 199. See Deloitte
Noraudit A/S v. Deloitte Haskins & Sells, US., 9 F.3d 1060, 1064
(2d. Gr. 1993)(holding that non-signatory |ocal affiliate, who
used a trade nanme pursuant to an agreenent that it ratified which
contained an arbitration clause, was estopped fromrelying on its
nonsi gnatory status to avoid arbitrating under the agreenent);
Ameri can Bureau of Shipping v. Tencara Shipyard S.P. A 170 F. 3d
349, 353 (2d Cir. 1999)(binding non-signatory to a contract under
which it received direct benefits of |ower insurance and the

ability to sail under the French flag).

3See DuPont, 269 F.3d at 195 (3d. Cir. 2001); American

Bureau of Shipping v. Tencara Shipyard S.P. A 170 F.3d 349, 351-
53 (3d. Gr. 1999); Deloitte Noraudit A/S v. Deloitte Haskins &
Sells, US., 9 F. 3d 1060, 1062-64 (2d. G r. 1993); Internationa
Paper Co. v. Schwabedi ssen Maschi nen & Anl agen GvBH, 206 F. 3d
411, 418 (4'" Gir. 2000); Sam Reisfield & Son Inport Co. v. S A
Et eco, 530 F.2d 679, 681 (5" Cir. 1976); Westnorel and, 299 F. 3d
at 467.
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There is an inportant distinction, however, between cases
where the courts seriously consider applying direct benefits
estoppel, and the case at bar. |In the fornmer, the nonsignatory
had brought suit against a signatory prem sed in part upon the
agreenent. See, e.g., DuPont, 269 F.3d at 199; Deloitte, 9 F.3d
at 1064; Int’|l Paper Co. v. Schwabedi ssen Maschi nen & Anl agen
GvBH, 206 F.3d 411, 418 (4th G r. 2000); Tencara, 170 F.3d at
351. Here, it is undisputed that the Governnent has not sued
Bri das under the agreenent. The Governnent has thus not
“exploited” the JVA to the degree that the cases that consider
applying this version of estoppel require.

4. Third-Party Beneficiary
Nor is the third-party beneficiary doctrine availing. Wile
very simlar to estoppel, the third-party beneficiary doctrine is
di stinct:
Under third party beneficiary theory, a court
must |l ook to the intentions of the parties at
the tine the contract was executed. Under
the equitabl e estoppel theory, a court |ooks
to the parties’ conduct after the contract
was executed. Thus, the snapshot this Court
exam nes under equitable estoppel is much

later in tinme than the snapshot for third
party beneficiary anal ysis.

DuPont, 269 F.3d at 200 n. 7. It is not enough, therefore, that
the Governnent benefitted fromthe existence of the JVA. “[T]he
fact that a person is directly affected by the parties’ conduct,

or that he may have a substantial interest in a contract’s
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enforcenent, does not nake hima third-party beneficiary.” 1d.

See DuPont, 269 F.3d at 196-97 (noting the fact that a parent
derived benefits froma contract executed by its subsidiary is
insufficient to nmake it a third-party beneficiary).

Parties are presuned to be contracting for thensel ves only.
Fl eetwood Enterprises, Inc. v. Gaskanp, 280 F.3d 1069, 1075-76
(5" Cir. 2002). This presunption may be overcone only if the
intent to nake soneone a third-party beneficiary is “clearly
witten or evidenced in the contract.” 1d. Accord MCarthy v.
Azure, 22 F.3d 351, 362 (1st Cr. 1994)(“[t]he crux in third-
party beneficiary analysis...is the intent of the parties.”).

For the sanme reasons given supra, the JVA sinply does not
evince the requisite clear intent to benefit the Governnent,
other than to the degree ordinarily expected when an
instrunentality of a sovereign enters into a contract to devel op
the country’s natural resources. The JVA's integration clause,
nmor eover, specifies that the terns of the agreenent apply only to
the parties, defined as the Turknenian Party (i.e. Turknmenneft)
and Bridas. See, e.g. Lester v. Basner, 676 F. Supp. 481, 484-85
(S.D.N Y. 1987)(refusing to find a third-party beneficiary
relationship generating an obligation to arbitrate where the
contract itself “is silent as to whether [its] terns” apply to
the purported third-party beneficiaries).

Furthernore, we are again reluctant to bind the Governnent
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to the terns of the JVA on a third-party beneficiary theory
because the Governnent has never filed a claimagainst Bridas
prem sed upon the agreenent, or otherw se sought to enforce its
ternms. See, e.g., DuPont, 269 F.3d at 192; Industri al
El ectronics Corp. O Wsconsin v. iPower Distribution, Inc., 215
F.3d 677 (7th Cr. 2000); TAAG Linhas Aereas de Angol a v.
Transanerica Airlines, Inc., 915 F. 2d 1351, 1354 (9th GCr. 1990).
Bri das has not brought to our attention a case where a third-
party beneficiary has been bound to arbitrate a dispute, arising
under an agreenent to which it is not a party, that the third-
party itself did not initiate in court. W decline to do so for
the first tine today.

L1,

The next question presented in this appeal is whether the
district court erred in upholding the Tribunal’s award of damages
in the TPA for breach of contract. This circuit recogni zes the
vener abl e rul e announced by the Suprene Court in WIlko v. Swan,
346 U.S. 427, 436-37 (1953), in which it was held that only a
“mani fest disregard of the law warrants vacating an arbitration
award. Prestige Ford v. Ford Deal er Conputer Services, Inc., 324
F.3d 391, 395 (5th Gr. 2003). In Prestige Ford, we expounded
t he deferential standard first articulated in WIko:

[Manifest disregard clearly neans nore than
error or msunderstanding with respect to the
aw. The error nust have been obvi ous and

capabl e of being readily and instantly
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percei ved by the average person qualified to
serve as an arbitrator. Moreover, the term
“disregard” inplies that the arbitrator
appreci ates the existence of a clearly
governing principle but decides to ignore or
pay no attention to it. To adopt a |less
strict standard of judicial review would be
to underm ne our well established deference
to arbitration as a favored net hod of
settling disputes when agreed to by the
parties. Judicial inquiry under the

“mani fest disregard’” standard is therefore
extrenely imted. The governing |aw all eged
to have been ignored by the arbitrators nust
be well defined, explicit, and clearly
appl i cabl e.

ld. (quoting Merrill Lynch, Pierce, Fenner & Smth, Inc. v.
Bobker, 808 F.2d 930, 933-34 (2d Cir. 1986)).

To determ ne whether the Suprenme Court’s “mani fest disregard
of the aw standard has been satisfied, we apply a two-prong
inquiry (the “mani fest-disregard test”). WIlians v. Cgha Fin
Advi sors, Inc., 197 F.3d 752, 762 (5th Cr. 1999). W held in
WIllianms that

[flirst, where on the basis of the
information available to the court it is not
mani fest that the arbitrators acted contrary
to the applicable law, the award shoul d be
uphel d. Second, where on the basis of the
information available to the court it is
mani fest that the arbitrators acted contrary
to the applicable law, the award shoul d be
upheld unless it would result in significant
injustice, taking into account all the

ci rcunst ances of the case, including powers
of arbitrators to judge norns appropriate to
the relations between the parties.

ld. See also Harris v. Parker College of Chiropractic, 286 F.3d

790, 792 n.1 (5th Cr. 2002) (applying the manifest-disregard
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test articulated in Wllians). Furthernore, it is settled in
this circuit that this “extraordinarily narrow * standard of
review applies to clains brought pursuant to the FAA, such as the
instant matter. |1d. at 761, WIlians, 197 F.3d at 759.

The district court’s refusal to vacate or nodify the
arbitration award is reviewed under the sane standard as any
other district court decision, with findings of fact that are not
clearly erroneous accepted and questions of | aw consi dered de
novo. 1d. W thus review de novo the district court’s
application of the manifest-disregard test.

We now confront the first prong of the manifest-disregard
test and address whether the arbitration panel applied the
appropriate discount rate to convert projected |ost revenues to
present value. As an initial matter, the parties do not dispute
that English I aw governs in determ ning the proper anount of
damages to be awarded for this breach of contract and,
accordingly, that is the aw that we apply. See GQuaranty Nat.
Ins. Co. v. Azrock Industries Inc., 211 F.3d 239, 243 (5th Grr.
2000) (citing N.K Parrish, Inc. v. Southwest Beef |ndus. Corp.
638 F.2d 1366, 1370 n.3 (5th Gr. 1981)). Turknenneft argues
that the arbitration panel erred by failing to apply what it

calls a market-based discount rate, adjusted only by excl uding

4 Gat eway Technol ogies, Inc. v. MCl Tel econmuni cati ons
Corp., 64 F.3d 993, 996 (5th Gr. 1995). See also Harris, 286
F.3d at 792.
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consideration of internal political risk, in determning the
present -val ue equi valent of the estimated future incone |lost as a
result of the breach. In short, Turknmenneft asserts that the
arbitrator downplayed or ignored market forces when setting the
di scount rate. And, because the arbitrator’s decision called for
a discount rate that resulted in damages ostensibly greater than
necessary for full conpensation, Turknenneft argues that the
arbitrator’s decision runs counter to English law, which [imts
recovery to actual danages. See, e.g., Robinson v. Harnon, 1
Exch. 850, 855 (1848); Ruxley Electronics & Const. Ltd. v.
Forsyth, [1995] 3 All. EER 268 (H L. 1995); Attorney General v.
Bl ake, [2001] 1 A.C. 268, 282 (H L. 2000). At bottom then,
Turknmenneft’s appeal challenges the nerits of the arbitrators’
determ nation of the discount rate, and specifically requests
that this court second-guess the arbitrators’ determnation in
that regard

It has been determined in this circuit that the selection of
a discount factor “is a question of fact to be determ ned by the
trier of fact.” Huggs, Inc. v. LPC Energy, Inc., 889 F.2d 649,
657 (5th Cr. 1989) (citing Mnessen Sout hwestern Ry. Co. v.
Morgan, 486 U.S. 330 (1988)). The force of this |anguage is
strengt hened by the rigors of the manifest-disregard test, which,
as di scussed, supra, endows arbitrators with wi de discretion.

See, e.g., Wllians, 197 F.3d at 762.
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Turknmenneft cites no English |aw that conpels the use of a
particul ar discount rate, or establishes a nethodol ogy for
calculating the sane.® And, there is sinply no nerit to
Turknmenneft’s assertion that the arbitrator’s sel ected di scount
rate cannot, as a matter of |aw, possibly establish present-value
damages equi valent to the stream of revenues projected to have
been lost as a result of the breach. Present-val ue
determ nations are not an exact science; conpetent experts and
conpetent arbitrators can adopt highly divergent opinions wthout
bei ng deened incorrect as a matter of law. Here, the Tribunal
considered a variety of evidence and considered the factors that
it deemed nost appropriate for this particular inconme stream the
risk inherent in the venture, potential inflation, and the tine-
val ue of noney. Thus, given that (i) Turknmenneft can cite no
| egal authority indicating that the arbitrator m sapplied the
law, (ii) an arbitrator’s determ nation of a discount rate is a
question of fact that wll depend on the case’s unique
circunstances and on differing opinions regarding financial or
econom c theory, and (iii) the high degree of deference we afford
arbitral decisions of this kind, it is clear that Turknenneft

cannot satisfy the first-prong of the manifest-disregard test.

| ndeed, Turknenneft cites, only a statement froma
treatise that | oss-of-the-bargain damages are generally
approxi mated by the market-val ue of the property, noney, or
services that the plaintiff was entitled to have received under a
contract. See Harvey MG egor, MG egor on Danages § 26 (16th
ed. 1997).
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Because it is clear that the first prong of this test is not
satisfied, we need not address the second. Accordingly, the
district court’s determ nation upholding the arbitrator’s
di scount rate is affirned.

V.

The final issue of this appeal is whether the district court
correctly refused to vacate the Tribunal’s award on the ground
that it exceeded its authority by awarding punitive danmages.
Puni ti ve damages were expressly forbidden by the terns of the
JVA 1  Acknowl edging that (i) discount rates are generally
enpl oyed to determ ne conpensatory danmages, not punitive danmages,
and (ii) the arbitrator’s decision did not explicitly award
puni tive damages, an undeterred Turknenneft argues that the
Tribunal inplicitly awarded punitive damages by setting the
di scount rate too low, and thus exceeded its authority.

Section 10(a) of the FAA provides that a court nmay vacate an
award if an arbitral tribunal exceeds its powers during the
course of arbitration. 10 U S.C. § 10(a). It is well-settled in
this circuit that, as a general proposition, arbitral action
contrary to express contractual provisions is not entitled to
def erence upon review. See Anerican Eagle Airlines, Inc. v. Ar

Line Pilots Ass’n, Intern., —F.3d — 2003 WL 21940716, at *3

®Article 24.4(H) of the JVA explicitly limts the damages
that nmay be awarded, stating that “consequential, punitive, or
other simlar damages shall not be allowed.”

-34-



(5th Gr. 2003); Delta Queen Steanboat Co. v. Dist. 2 Marine
Eng’rs Beneficial Ass’'n, 889 F.2d 599, 602 (5th Cr. 1989).
Thus, if punitive danages were indeed awarded in this case, it
woul d be incunbent upon us to vacate such an award, in spite of
the discretion typically granted to arbitral decisions.

No pl ausi bl e argunent, however, can be nade that the
Tri bunal awarded punitive damages. Under English |aw, punitive
damages are those that extend “beyond nere conpensation of the
claimant.” 1 Chitty on Contracts § 27-017 (H G Beal e, gen. ed.
28th ed. 1999). See also Attorney General v. Blake, [2001] 1
A C. 268, 282 (H L. 2000). Thus, any award that does not further
the goal of conpensation is inpermssible under the terns of the
agreenent. Turknenneft’s bald clains to the contrary, there is
sinply no col orabl e argunent that an award of punitive damages
was enbedded in the arbitrator’s determ nation of the di scount
rate, given our conclusion, supra, that the arbitrator did not
mani festly disregard the law in setting the discount rate. Thus,
because there was no explicit award of punitive damges and the
di scount rate, a device used for setting conpensatory danmages,
was not selected in manifest disregard of the law, we reject
Turknmenneft’s argunent that the arbitrator awarded punitive
damages. Accordingly, the district court’s determnation on this
issue is also affirmed.

CONCLUSI ON
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For the foregoing reasons, the district court’s decision
refusing the vacate the FPA because the Governnent was subject to
the jurisdiction of the Tribunal is VACATED and REMANDED. The
district court’s refusal to vacate or nodify the TPA or Fi nal

Award i s AFFI RVED.
VACATED and REMANDED in Part, AFFIRVED in Part
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