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INTEREST OF THE AMICI CURIAE'

DIRECTY, Inc. (“DIRECTV”) and EchoStar Satellite
L.L.C. (“EchoStar”) are the nation’s leading satellite
television providers. DIRECTV and EchoStar deliver a
variety of television programming packages—including
hundreds of channels such as CNN, C-SPAN, Discovery,
ESPN, HBO, MTYV, Showtime, and broadcast stations of the
ABC, CBS, Fox, and NBC networks—to their customers by
transmitting signals from satellites in orbjt above the Earth
to satellite dishes mounted on subscribers’ homes or
businesses. Together, EchoStar and DIRECTYV serve more

than 26 million subscribers, in every state across the United
States.

The central issue to be decided in these cases is whether
the dormant Commerce Clause prohibits state and local tax
credits designed to attract in-state investment. Amici are
concerned that, if this issue were to be decided in a manner
that is not limited to the facts of these cases, the decision
could potentially influence pending Commerce Clause
actions amici have brought challenging state tax credits and
exemptions that are not intended to attract in-state

investment, but are classic examples of unconstitutional
protectionism.

Since 2002, five states have enacted laws that tax direct
broadcast satellite (“DBS”) service provided by satellite

1. In letters lodged with the clerk, the parties have granted
blanket consent for the filing of amicus curiae briefs. This brief was
not authored in whole or in part by counsel for a party to this
proceeding, and no person or entity other than the amici curiae made
a monetary contribution for preparation of this brief.
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operators such as DIRECTV and EchoStar, but that, in one
form or another, effectively exempt from taxation DBS’s
fiercest competitors, cable companies who use local cable
networks to deliver their service. For example, Ohio adopted
a law that taxes the retail sale of DBS television service at 6
percent, but that totally exempts competing cable television
service. See Ohio Rev. Code §§ 5739.01(B)(3)(q),
5739.01(XX), 5739.02(A)(34), 5741.02. Just this year, North
Carolina also adopted a measure that imposes a nominally
equal sales tax on both DBS and cable, but that then grants
cable companies a credit for the amount of franchise fees
they pay to local governments for the use of local rights-of-
way. See N.C. Session Law 2005-276 §§ 33.4(a), 33.14,
amending N.C.G.S. 105-164.4(a), adding new N.C.G.S.
§ 105-164.21B.

DIRECTV and EchoStar are challenging the Ohio and
North Carolina tax exemptions and credits, as well as similar
exemptions and credits in Florida, Kentucky, and Tennessee.?
These credits and exemptions are classic examples of
protectionist discrimination against interstate commerce:
They are available only to multi-channel television operators
who provide service using in-state cable networks, and are
denied to competing satellite television providers who deliver

2. See DIRECTV, Inc. v. Florida Dep't of Rev., No. 05-CA-1037
(Fla. Cir. Ct., 2nd Judicial Cir., Leon County); DIRECTV, Inc. v.
Treesh, No. 05-CV-24-KKC (United States Dist. Ct., E.D. Ky.);
DIRECTV, Inc. v. Wilkins, No. 03CVH06-07135 (Ct. Common Pleas,
Franklin County, Ohio); DIRECTYV, Inc. v. Tolson, No. 5:05-CV-7484-
FL(2) (United States Dist. Ct., EED.N.C.); DIRECTV, Inc. v. North
Carolina, No. 03 CVS 13324 (N.C. Gen. Ct. of Justice, Sup. Ct.
Div., Wake County), on appeal, N.C. Ct. App. No. 05-1250;
DIRECTV, Inc. v. Chumley, No. 03-2408-11 (Tcenn. Chancery Ct. of
Davidson County, 20th Judicial Dist.).
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their programming using satellites that are necessarily
located out-of-state. As a court in one of these cases held,
“Reasonable minds can reach but one conclusion that
the differential tax treatment burdens out-of-state
economic interests and favors in-state economic interests.”
See Decision and Entry Partially Granting Plaintiffs’ Motion
for Summary Judgment, DIRECTV, Inc. v, Wilkins,
No. 03CVH06-7135, slip op. at 15 (Oct. 21, 2005).

DIRECTV and EchoStar have an interest in the cases
now before this Court because of their potential effect on
amici’s pending cases. There are significant differences
between the Ohio investment tax credit at issue here and the
cable television tax credits and exemptions that discriminate
against DIRECTV and EchoStar. Among other things, the
cable tax credits and exemptions are not intended to attract
investment in plant or equipment inside the state but, rather,
to offset the cost of the franchise fees cable companies pay
to local governments for the use of local rights-of-way.
The credits are plainly not an evenhanded attempt to attract
investment into the state because satellite operators cannot
relocate their satellites from orbit above the Earth into the
taxing state. In addition, unlike Ohio’s investment tax credit,
the state cable credits and exemptions bear the earmarks of
classic protectionist taxes that this Court has long
condemned—the imposition of a tariff-like barrier to the
purchase of products and services from out-of-state sources.
Nevertheless, since this Court is considering the
constitutionality of state tax credits under the Commerce
Clause for the first time since New Energy Co. of Indiana v.
Limbach, 486 U S. 269 (1988), it is possible that the decision
in these cases, if not carefully circumscribed, may be
construed expansively and affect the lower courts’
consideration of amici’s pending challenges to the cable
television credits and exemptions.
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DIRECTV and EchoStar neither seek affirmance nor
support reversal of the Sixth Circuit’s decision. Rather, amici
wish to provide their views on the distinctions between
different types of tax credits, and the implications of these
differences for Commerce Clause analysis. This will assist
the Court in rendering a decision on the investment tax credits
at issue here that will be appropriately limited to the type of
investment credits involved in these cases, without altering

established jurisprudence governing protectionist tax credit
schemes.

SUMMARY OF ARGUMENT

Investment credits differ from traditional discriminatory
taxes. Tax credits and exemptions previously found invalid
by the Court clearly impact interstate commerce. They
directly change the price of transactions. But investment tax
credits affect interstate commerce more circuitously. They
merely affect the value of a single cost input into the product
or service being sold. Thus, investment tax credits may
require a closer scrutiny in order to determine whether their
effects rise to the level of impermissible discrimination
against interstate commerce.

The first step in assessing a state investment tax incentive
is to determine whether the measure is genuinely intended
to attract in-state investment. Incentivizing in-state
investment pursues the legitimate state purpose of
“encourag[ing] the growth and development of intrastate
commerce and industry.” Boston Stock Exchange v. State Tax
Comm’n, 429 U.S. 318, 336 (1977). However, the mere
characterization of a tax incentive as intended to attract
investment should not be controlling for Commerce Clause
purposes. This Court regularly has probed into the actual
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purpose behind state taxes and rejected the stated Justification
if it was a pretext for protectionism.

If a state tax is genuinely intended to attract in-state
investment, the next step in Commerce Clause analysis is
whether the state is pursuing this legitimate interest by means
that do not discriminate against interstate commerce.
Tax incentives violate the Commerce Clause when they have
the same economic effect as a “protective tariff or customs
duty.” West Lynn Creamery, Inc. v. Healy, 512 U.S. 186, 193
(1994). Investment incentives that take the form of credits
from sales taxes or similar transactional taxes operate as such
a tariff barrier. They directly discriminate against interstate
commerce by increasing the cost of sales to consumers who
purchase goods or services from out-of-state vendors,
Conversely, credits for investment, such as the Ohio credit
in issue in these cases, do not directly affect the sales price
of the transaction, and thus may not have an invidious impact
on interstate commerce.

ARGUMENT

L. TAX CREDITS AND EXEMPTIONS SHOULD
FIRST BE SCRUTINIZED TO DETERMINE IF
THERE IS A GENUINE IN TENT TO ATTRACT IN-
STATE INVESTMENT

This Court repeatedly has emphasized that “finding
[whether] state legislation constitutes ‘economic
protectionism’ may be made on the basis of either
discriminatory purpose or discriminatory effect.” Bacchus
Imports, Ltd. v, Dias, 468 U.S. 263, 270 (1984) (citations
omitted). Thus, one of the factors almost always considered
by the Court in tax credit cases is whether the state interest
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that underlies the credit is protectionist or legitimate.
See, e.g., id. at 272-73; Lewis v. BT Investment Managers,
Inc., 447 U.S. 27, 39 (1980); Hunt v. Washington Apple
Advertising Comm’n, 432 U.S. 333, 352 (1976).

In the case of investment tax credits, the purpose of
“encourag[ing] the growth and development of intrastate
commerce and industry” has long been considered a
legitimate one, because competition “for a share of interstate
commerce . . . lies at the heart of a free trade policy.” Boston
Stock Exch., 429 U.S. at 336-37. Conversely, a state interest
in protecting local industry from out-of-state competition is
never legitimate. Indeed, that is precisely the type of
protectionism the dormant Commerce Clause was designed
to prevent. See, e.g., Bacchus, 468 U.S. at 272; Minnesota v.
Clover Leaf Creamery Co., 449 U.S. 456, 471 (1981).

Thus, the first step in Commerce Clause analysis of a
state incentive scheme is to determine whether it is genuinely
intended to promote in-state investment or is a pretext for
protectionism. In making this inquiry, the Court has not
deferred to the legislature’s characterization of its rationale
but has instead probed into the actual purpose behind the
challenged law where it has a differential impact on in-state
and out-of-state economic activity. See, e.g., Kassel v.
Consolidated Freightways Corp., 450 U.S. 662, 675-76
(1981) (“Less deference to the legislative judgment is due,
however, where the local regulation bears disproportionately
on out-of-state residents and businesses.”). “Formulas and
catchwords” thus are not controlling in determining the law’s
actual purpose. Baldwin v. GA.F. Seelig, Inc.,294 U.S. 511,
527 (1935). The Court accordingly has rejected the “official”
rationale for a challenged law where it was a pretext for
protectionism. See, e.g., New Energy Co., 486 U.S. at 279-
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80 (rejecting health Justification for a law whose actual
purpose was to protect local producers of ethanol from out-
of-state competition); Kassel, 450 U.S. at 676-79 (rejecting
highway safety rationale because evidence indicated the
actual purpose was to discourage interstate truck traffic).

In these cases, there is no dispute that the Ohio
investment tax credit was genuinely designed to attract in-
state investment, as Opposed to protecting in-state commerce
from out-of-state competition.

II. TAX CREDITS AND EXEMPTIONS DESIGNED
TO ATTRACT IN-STATE INVESTMENT MUST
DO SO BY MEANS THAT DO NOT DISCRIM-
INATE AGAINST INTERSTATE COMMERCE

The fact that a tax credit Or exemption is genuinely
intended to attract in-state investment does not shield it from
further constitutional scrutiny. Although a state may compete
with others “for a share of interstate commerce . . . , in the
process of competition no State may discriminatorily tax the
products manufactured or the business operations performed
in any other State.” Boston Stock Exch., 429 U.S. at 336-37;
see also Bacchus, 468 U.S. at 271 (in “encouraging domestic
industry, . . . the Commerce Clause stands as a limitation on
the means by which a state can constitutionally seek to
achieve that goal”). Thus, the second step in Commerce
Clause scrutiny of investment incentives is to determine
whether the means, not just the end, comport with the
Commerce Clause.

In creating tax incentives for in-state investment, there
is an important difference between exemptions or credits
granted against transactional taxes, such as a sales tax, and
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for investments, as in the cases at bar. A discriminatory tax
on a commercial transaction directly modifies the price of
the product or service being sold. The tax makes interstate
goods more expensive in comparison to competing intrastate
goods by directly increasing the price of the interstate good
or, when a credit is given, through the equivalent economic
effect of reducing the price of the intrastate good or service.

But an investment credit against an income tax does not
necessarily shift the price of the product or service in a
significant way. Rather, the charge for an investment is a
cost input that is merely one component of the end price

ultimately charged to consumers, and the credit affects only
that input cost.

The attenuated impact of income tax credits is
demonstrated by the facts of the Ohio measure in question
here. Daimler Chrysler and other automobile manufacturers
compete in a nationwide market for cars and car parts.
Because the Ohio credit is not tethered to any specific sales
transaction, and its economic effects are spread across the
entirety of Daimler Chrysler’s business operations, the tax
credit does not translate into a direct competitive advantage
for Daimler Chrysler either in Ohio or nationwide. Indeed,
if every state adopted an investment tax credit equivalent to
Ohio’s, there would be no impact on interstate commerce at
all. This is, in part, why numerous studies have determined
that investment incentives often do not have a measurable

impact on companies’ decisions where to locate their
facilities.?

3. See, e.g., Clayton P. Gillette, Business Incentives, Interstate
Competition, and the Commerce Clause, 82 MINN. L. Rev. 447, 479
(1997); Peter D. Enrich, Saving the States from Themselves:

(Cont’d)
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The effect on interstate commerce is further attenuated
by who it affects. If a manufacturer pays reduced corporate
income taxes in Ohio for new investments in that state, the
other corporations who end up paying relatively higher Ohio
income taxes will include both Ohio and foreign
corporations—and both businesses that sell predominantly
in the interstate market and those that cater to an exclusively
Ohioan clientele. As a result, the ultimate economic impact
of the Ohio tax credit is not necessarily to “provid[e] a direct
commercial advantage to local business.” Boston Stock Exch.,
429 U.S. at 329 (citing Northwestern States Portland Cement
Co. v. Minnesota, 358 U.S. 450, 458 (1959)).4

In contrast, credits against transactional taxes (such as
sales taxes) do directly favor economic activity performed
in the state over out-of-state economic activity. The company
making an investment within the state receives a localized

(Cont’d)

Commerce Clause Constraints on State Tax Incentives for Business.
110 HARv. L. REv, 377, 383-86, 397-98 (1996); Ivan C. Dale, Comment.
Economic Development Incentives, Accountability Legislation and «
Double Negative Commerce Clause, 46 St.Louts U.L.J. 247,247 (2002).

4. Thus, Ohio’s investment incentive does not have the “coercive”
effect that commentators have identified of “not only” funneling an
intrastate activity into Ohio, “but, in addition,” encouraging the
“corporation [to] conduct its business in [the state].” Walter Hellerstein,
Commerce Clause Restraints on State Tax Incentives, 82 MINN. L. REv.
413, 440 n.123 (1997). Rather, because the investment targeted by Ohio
law can only occur locally, the Ohio law “merely lowers the cost of
doing business in intrastate commerce.” Id. 1t does not “discourage . . .
corporations from plying their trades in interstate commerce.” Fulton
Corp. v. Faulkner, 516 U.S. 325, 333 (1996).
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cost advantage in retaj] sales over its out-of-state rivals. The
effect is precisely the same as the “paradigmatic example”
of a discriminatory law—*“the protective tariff or customs
duty” that penalizes out-of-state activity by “tax[ing] goods
imported from other States, but . . . pot tax[ing] similar
products produced in State.” West Lynn Creamery, 512 U S.

Clause jurisprudence~that “‘a State may not tax a transaction
or incident more heavily when jt Crosses state lines than when
it occurs entirely within the State.”” American T rucking
Ass’ns v, Schneiner, 483 U.S. 266, 280 (1987) (quoting Armco
Inc. v, Hardesty, 467 U.S. 638, 642 (1984)).

to their customers by means of in-state cable networks laid
along local rights-of-way, for which they are required to pay
franchise fees to local governments, Their tax credits and

companies to obtain franchises from loca] governments in
order to access public rights~of-way. By comparison, satellite
television distributors do not need access to Joca] rights-of-
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disadvantages by imposing higher taxes on out-of-state rivals
are a classic form of prohibited protectionism. See, e.g.,
Bacchus Imports, 468 U.S. at 272; West Lynn Creamery, 512
U.S. at 194.

CONCLUSION

There should be a two-step analysis of state tax credits
or exemptions justified as designed to attract in-state
investment. First, a tax must genuinely have been intended
to attract in-state investment and not to protect in-state
businesses or economic activity from out-of-state
competition. Second, a state may not seek to attract local
investment through the use of credits or exemptions from
transactional taxes that provide a direct commercial
advantage to in-state commerce.
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