MAYER*BROWN

ENERGY, TAX TRANSACTIONS UPDATE

US Energy Tax Implications of the Economic Stabilization Act of 2008

October 14, 2008

The Emergency Economic Stabilization

Act 0of 2008 (the “Act”) contains numerous
extensions, additions, and modifications

of certain renewable and other energy tax
credits. Division B of the legislation, entitled
the Energy Improvement and Extension

Act of 2008 provides nearly US$18 billion
in tax provisions for the energy industry.

Of particular note are the Act’s extension of
several production tax credits (PTCs) set to
expire on December 31, 2008, the repeal of
the restriction against investment tax credits
for public utility property, and the inclusion
of a new credit for carbon dioxide sequestration.
Each of these should provide welcome relief
to the alternative energy industry, which had
been actively lobbying, and anxiously waiting,
for Congressional action regarding the
scheduled PTC expiration.

Section 45 Renewable
Electricity Credit

The placed-in-service date for facilities
claiming the section 45 production tax
credit for the generation of electricity from
wind or refined coal was extended for one
year, through 2009. The placed-in-service
date for geothermal, open and closed loop
biomass, landfill gas, trash combustion, and

qualified hydropower facilities was extended
for two years, until the end of 2010. The Act
also expands the definition of “qualified energy
resources” under section 45 to include
marine and hydrokinetic renewable energy
from waves, tides, and currents from oceans,
rivers and streams, as well as energy from
canals and ocean thermal energy conversion.
Hydrokinetic facilities must be placed in
service after October 3, 2008, and before
January 1, 2012, in order to qualify.

The Act also broadens the scope of the credit
for energy production from refined coal to
include “steel industry fuel” that is produced
and sold after September 30, 2008. Steel
industry fuel includes fuel produced by
liquefying coal waste sludge, then placing it
on coal for use as a feedstock to manufacture
coke, a substance used to make steel.

Credit for Sequestration of
Carbon Dioxide

The Act also adds a new tax credit for

the capture and use of carbon dioxide for
enhanced oil and gas recovery, as well as for
its sequestration in secure geologic storage.
The credit equals US$10 per metric ton used
for enhanced oil recovery, and US$20 per


http://www.mayerbrown.com

metric ton that is placed in secure geologic
storage. To qualify for either of these credits,
the taxpayer must both capture and use the
carbon dioxide for recovery or storage. In
addition, the taxpayer must own the facilities
used for sequestration, and such facilities
must capture a minimum of 500,000 tons
of carbon dioxide during the year. The credit
applies for carbon dioxide captured after
October 3, 2008.

Section 48 Investment Tax Credit

The Act extends the investment credit for
solar, fuel cell, and micro-turbine residential
and commercial property for eight years,
through 2016. It also expands the definition
of “energy property” to include small wind
turbines, and equipment that uses the ground
or ground water to heat or cool a structure.
Also, a new investment tax credit was added
for combined heat and power property
systems (CHP). A CHP system is one that uses
the same energy source for the simultaneous
generation of electrical power, mechanical
shaft power, or both, in combination with
the generation of steam or other useful forms
of thermal energy, and which produces (i) at
least 20 percent of its energy in the form of
thermal energy, (ii) at least 20 percent of its
energy in the form of electrical or mechanical
power, and (iii) the energy efficiency percentage
of which exceeds 60 percent. CHP property
must be placed in service before January 1, 2017.

The exclusion for public utility property

is removed from the section 48 investment
tax credit, effective for periods after
February 13, 2008.

And, for tax years beginning after October 3,
2008, the section 48 energy credit is allowed
to offset the alternative minimum tax.
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US$1.25 billion in additional investment tax
credits is provided for qualifying advanced
coal projects under section 48A. However,
the requirements for the credit are modified
to require that a qualifying project use
equipment that separates and sequesters at
least 65 percent of the project’s total carbon
dioxide emissions.

The Act also adds US$250 million in new
investment tax credits under section 48B for
qualifying gasification projects that includes
equipment that separates and sequesters at
least 75 percent of a project’s total carbon
dioxide emissions.

Section 25D Residential Energy
Efficient Property Credit

The Act also extends through 2016 the

30 percent investment credit for residential
energy efficient property, and adds a new

30 percent investment credit for geothermal
heat pump systems (with a cap of US$2000)
and a 30 percent credit (with a cap of
US$500 per half-kilowatt-capacity, or
US$4000 overall) for residential wind
property. It removes the US$2000 cap on
the section 25D solar electric property credit
for tax years beginning after 2008. The
residential property credit may also be used
to offset the alternative minimum tax for tax
years beginning after 2007.

Clean Renewable Energy Bonds

The Act extends the deadline for issuing
section 54 clean renewable energy bonds
(CREBS) through the end of 2009, and
provides US$800 million for “new” CREBs
issued after October 3, 2008. These new
CREBs may be used to finance projects
owned by public power providers, electric



cooperatives, or governmental bodies. These permitting the cost of such equipment to
three categories of owners are each allocated be recovered over a 10-year instead of a
one-third of the total CREB limit. 20-year period.

« Extension through 2013 of the section 179C
election by small refiners to currently

The Act also provides for US$800 million

in new conservation bonds, which may be

issued by state and local governments to expense 50 percent of qualified refinery

finance certain conservation purposes. property in the first year that such property

These bonds are allocated in accordance is placed in service.

with state populations.

Other Provisions For more information concerning

the implications of the Economic

* Five year extension of the section 179D e
Y 7 Stabilization Act of 2008 please contact

deduction for the cost of energy efficient

. 2 the following attorneys.
property for commercial buildings.
» Extension through 2009 of credits for Robert Z. Kelley
biodiesel and other renewable diesel +1202 263 3376
products that are sold or used after rkelley@mayerbrown.com
December 31, 2008, and an increase of
such credit to US$1.00 per gallon. Robert A. Kelman
+1 312 701 7145
* Bonus depreciation for cellulosic biofuel rkelman@mayerbrown.com

facilities, allowing an immediate write off

of 50 percent of the cost of such facilities George A. Luscombe II

that are placed in service before 2013. +1 312 7017099
gluscombe@mayerbrown.com

» Bonus 50 percent depreciation for machinery
placed in service after August 31, 2008 Arthur C. Walker
that is used to collect, distribute, or recycle 1909 963 3283

qualified reuse or recycle materials. awalker@mayerbrown.com

 Accelerated depreciation for smart electric
meters and smart electric grid equipment,

Mayer Brown is aleading global law firm with approximately 1,000 lawyers in the Americas, 300 in Asiaand 500 in Europe. Our Asia presence was enhanced by our combination
with JSM (formerly Johnson Stokes & Master), one of the largest and oldest Asia law firms. We serve many of the world’s largest companies, including a significant
proportion of the Fortune 100, FTSE 100, DAX and Hang Seng Index companies and more than half of the world’s largest investment banks. We provide legal servicesin
areas suchas Supreme Courtand appellate; litigation; corporate and securities; finance; real estate; tax; intellectual property; government and global trade; restructuring,
bankruptcy and insolvency;and environmental.

OFFICELOCATIONS AMERICAS: Charlotte, Chicago, Houston, Los Angeles, New York, Palo Alto, Sdo Paulo, Washington
ASIA: Bangkok, Beijing, Guangzhou, Hanoi, Ho Chi Minh City, Hong Kong, Shanghai
EUROPE: Berlin, Brussels, Cologne, Frankfurt, London, Paris

ALLIANCE LAW FIRMS Mexico City (Jauregui, Navarrete y Nader); Madrid (Ramén & Cajal); Italy and Eastern Europe (Tonucci & Partners)
Please visit our web site for comprehensive contact information for all Mayer Brown offices.

www.mayerbrown.com

This Mayer Brown LLP publication provides informationand comments on legal issues and developments of interest to our clients and friends. The foregoing is notacomprehensive treatment of the subject matter coveredand is notintended
to provide legal advice. Readers should seek specific legal advice before taking any action with respect to the matters discussed herein.

IRSCIRCULAR 230 NOTICE. Anyadvice expressed herein as to tax matters was neither written nor intended by Mayer Brown LLP to be used and cannot be used by any taxpayer for the purpose of avoiding tax penalties that may beimposed under
UStax law. Ifany person uses or refers toany such taxadvicein promoting, marketing or recommendinga partnership or other entity, investment plan or arrangement toany taxpayer, then (i) theadvice was written to support the promotion or
marketing (byaperson other than Mayer Brown LLP) of that transaction or matter,and (ii) such taxpayer should seek advice based onthe taxpayer’s particular circumstances fromanindependent taxadvisor.

Copyright 2008. Mayer Brown LLP, Mayer Brown International LLP, and/or JSM. All rights reserved.

Mayer Brownisagloballegal services organization comprisinglegal practices that are separate entities (the “Mayer Brown Practices”). The Mayer Brown Practices are:Mayer Brown LLP,alimited liability partnership established
inthe United States; Mayer Brown International LLP,alimited liability partnershipincorporatedin Englandand Wales;and JSM,aHong Kong partnership,anditsassociated entitiesin Asia. The Mayer Brown Practicesare known
asMayer Brown JSMin Asia.

1457827 1008


mailto:awalker@mayerbrown.com
http://www.mayerbrown.com



