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2012/13 PPF levy consultation

Almost a year ago, the PPF announced that it planned to overhaul the rules governing 

levy calculations.  A new levy framework would be introduced for 2012/13 and at least 

the following two years.

The PPF published a policy statement in May 2011, which described its plans in 

detail.  The PPF has now released a formal consultation document.

For the most part, the proposals in the consultation document are in line with those 

in the policy statement.  For example:

an employer’s insolvency risk will still be based on D&B scores, but these will be •	

averaged over a year, and there will be a revised 10-band framework;

the	measure	of	a	scheme’s	funding	level	will	use	financial	data	averaged	over	a	five	•	

year period to reduce volatility; and

investment risk will, to some extent, be taken into account, with special rules for •	

schemes with protected liabilities exceeding £1.5 billion.

The consultation document does however contain some new proposals about 

contingent assets.

1. Trustees to certify that Type A guarantors can meet guaranteed liabilities

A Type A guarantee is a group company guarantee whereby an associated entity 

provides a guarantee to support a scheme.  It is proposed that, going forward, 

trustees	will	have	to	confirm	on	(re)certification	that	guarantors	can	meet	their	full	

liabilities	under	the	contingent	asset	as	at	the	certification	date.		

This	might	not	be	an	easy	call	for	trustees,	who	would	find	themselves	having	to	“look	

behind” the guarantor’s D&B score to assess the real strength of the company.  If 

trustees	are	unable	to	provide	the	requisite	confirmation	then	employers	could	find	

that guarantees previously put in place are no longer recognised by the PPF.

2. Definition of “associate” is being broadened

An	entity	may	qualify	as	an	“associate”	(and	therefore	provide	a	contingent	asset	

which	reduces	the	PPF	levy)	even	if	it	falls	outside	the	normal	legal	definition,	

provided	it	satisfies	the	PPF	that	it	has	a	sufficiently	strong	connection	to	an	

employer, independently of the contingent asset. 

This potentially opens the door to an entity providing contingent assets for a scheme 

even where it is not part of the employer’s corporate group. 

The	consultation	closed	on	2	November	2011.		The	final	2012/13	levy	rules	will	be	

published in December 2011.

Beth Brown
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Who is your statutory employer?

From November 2011 the Pensions Regulator’s scheme return will include a question 

on	who	is/are	the	scheme’s	“statutory	employer(s)”.		In	most	cases,	the	answer	to	this	

question will be straightforward, but if your scheme is long-running and has had 

multiple participating employers this may require some investigation.

The Regulator issued a statement in July 2011, aimed at helping trustees understand 

the importance of identifying statutory employers.  The reason for this is because 

statutory employers have legal responsibilities - to meet the scheme’s funding 

obligations and to pay a s75 debt on withdrawal or on wind-up of the scheme.  In 

addition, schemes which do not have a statutory employer will not be eligible for 

entry into the PPF.

The	term	“statutory	employer”	refers	to	an	employer	as	defined	under	various	pieces	

of	legislation.		In	order	to	determine	who	your	statutory	employer(s)	is/are,	you	will	

need to identify who has participated in the scheme and, for those that no longer 

participate, determine when they stopped contributing and ceased having employees 

who were members.  The general rule of thumb is that an employer who employs or 

employed active members will be a statutory employer, unless it has discharged its 

obligations to the scheme.  Whether or not it has done so will depend on which 

statutory obligations applied when the employer left the scheme or ceased to employ 

active members – this may require legal advice.  

While the Regulator’s main concern is schemes with no statutory employer, the 

inclusion of this new question in the scheme return focuses attention, once again, on 

establishing who the trustees can call on to support their scheme.     

Olivia Mylles
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Court of Appeal confirms FSDs issued in insolvency have  
“super priority”

The	Court	of	Appeal	has	confirmed	that	the	costs	of	complying	with	Financial	

Support	Directions	(“FSDs”)	proposed	to	be	issued	to	certain	Nortel	and	Lehman	

companies	by	the	Pensions	Regulator	(“TPR”)	qualify	as	“super	priority”	

administration expenses if the companies go into liquidation, payable in priority to 

unsecured	creditors,	floating	charge	holders	and	the	administrator’s	own	fees.

High Court:

TPR	had	determined	that	certain	of	the	Nortel	and	Lehman	companies	in	

administration should be the subject of FSDs.  The question then arose as to the 

ranking of the costs of complying with such FSDs.  The High Court held that the 

costs	of	complying	with	an	FSD	(or	a	Contribution	Notice)	are	an	expense	of	an	

administration.  

Court of Appeal:

The appeal against the High Court decision was unanimously dismissed.  An FSD 

cannot be a provable debt because it does not satisfy the statutory requirement that it 

must arise out of a pre-existing legal obligation.  The moral hazard regime involves 

the exercise of discretion by TPR and is too complex a process for a legal obligation to 

arise pre-administration.  It cannot have been intended that the costs of complying 

with FSDs should effectively fall into a black hole.  Those costs, therefore, had to be 

classified	as	an	expense,	meaning	that	they	have	to	be	paid	ahead	of	any	other	debts.

Comment:

The Court of Appeal’s ruling is not surprising, but will disappoint lenders and the 

insolvency	profession.		On	the	other	hand,	the	decision	looks,	at	first	sight,	like	good	

news for trustees.  However, many trustees may end up being losers if the indirect 

consequences	of	the	case	are	that	scheme	sponsors	cannot	obtain	finance	and	beneficial	

restructurings are prevented.  A further appeal to the Supreme Court seems likely.

Martin Scott
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Important change to which schemes count as “money purchase”

Some schemes, and individual members, could be substantially affected by a change 

to	the	statutory	definition	of	“money	purchase	benefits”,	which	is	intended	to	clarify	

the	grey	area	between	money	purchase	benefits	and	defined	benefits.		This	change	

was included in the Pensions Act 2011 at the last minute, only a few days before the 

Act received Royal Assent.  It has not yet come into force, and the Government 

intends	to	consult	on	whether	the	new	definition	should	be	applied	across	the	board,	

or	should	be	modified	in	some	contexts.

The	distinction	between	money	purchase	and	defined	benefits	matters	from	the	

governance	perspective	because,	if	a	scheme	promises	any	benefits	which	do	not	meet	

the	“money	purchase”	definition,	legislation	about	benefit	security	will	apply	to	it	as	if	

it was a pure DB scheme.  For example, the scheme will be subject to the statutory 

funding	regime	and	the	Pension	Protection	Fund	levy.		Schemes	which	were	“money	

purchase”	on	the	old	definition	but	not	on	the	new	one	will	have	statutory	obligations	

which they may have assumed would not apply. 

The	distinction	between	money	purchase	and	defined	benefits	also	matters	to	

individual	members,	as	some	legislation	about	benefits	themselves	works	differently	

depending on which class they fall into.  For example, different rules about revaluation 

and	pension	increases	apply	depending	on	whether	the	benefit	is	“money	purchase”.

Background:

Under	the	old	definition,	a	benefit	was	“money	purchase”	if	it	was	calculated	by	

reference to the contributions which the member had paid into the scheme or which 

someone else – typically an employer – had paid into the scheme in respect of him or 

her.		A	scheme	counted	as	“money	purchase”	only	if	all	the	benefits	it	provided	were	

money purchase ones.  

In its decision this summer in the case of Houldsworth v Bridge Trustees, the 

Supreme	Court	decided	that	benefits	could	still	be	money	purchase	if	they	were	

calculated by reference to contributions, even if there was no necessary match 

between	the	benefits	promised	and	the	assets	that	the	scheme	held	in	order	to	meet	

that promise.  This could happen where:

a scheme promises a minimum return on the contributions, potentially differing •	

from the actual return; or 

it promises to convert a member’s money purchase pot into pension at a particular •	

conversion rate, potentially more generous than an insurer would provide; or

a scheme pays the pension itself, without buying a matching annuity from an •	

insurer.
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The court concluded that arrangements like that did not – under the old law – stop a 

scheme	from	meeting	the	money	purchase	definition.		This	meant	a	scheme	could	

have	a	deficit	and	yet	not	be	subject	to	the	statutory	funding	regime.		This	was	a	

matter of serious concern to the Government, because money purchase schemes are 

exempt	from	current	legislation	about	funding	and	benefit	security:	that	legislation	

assumed,	wrongly,	that	money	purchase	schemes	on	the	statutory	definition	could	

not	have	a	deficit	and	did	not	need	that	protection.	

The	Government’s	new	definition	adds	a	further	limb	to	the	current	statutory	

definition	of	“money	purchase	benefits”	to	address	that	concern.		Under	the	new	

definition,	benefits	are	money	purchase	before	they	come	into	payment	only	if	there	is	

a necessary match between the assets which the scheme holds to secure them and the 

amount	of	benefit	which	the	scheme	has	promised.		If	there	is	the	possibility	of	a	

mismatch,	then	the	benefit,	and	the	scheme	which	provides	it,	will	no	longer	count	as	

money purchase.

Additionally, when a pension derived from a member’s money purchase pot starts, it 

will	count	as	“money	purchase”	only	if	it	is	secured	by	an	annuity	which	the	trustees	

have bought from an insurance company. 

Comment:

This amendment achieves the Government’s aim of applying scheme funding 

legislation	to	any	scheme	where	a	material	deficit	could	arise.	However,	there	is	also	a	

concern	that,	by	taking	some	benefits	out	of	the	“money	purchase”	category,	the	new	

definition	could	also	change	the	benefit	promise	in	some	contexts,	for	example	by	

requiring	LPI	increases	to	be	paid	on	a	pension	after	it	comes	into	payment.		We	hope	

that the Government will make use of the regulation-making powers in the new 

legislation to prevent any unintended consequences of that sort.

Jonathan Moody



6					Trustee	Quarterly	Review

Abolition of protected rights

From 6 April 2012: 

individuals will no longer be able to contract out of the State Second Pension •	

(“S2P”)	through	a	money	purchase	(i.e.	defined	contribution)	pension	scheme;	and	

protected rights funds will cease to be subject to special treatment under •	

legislation	and	may	be	used	to	provide	benefits	in	the	same	way	that	non-

protected rights funds are used.

Protected rights:

Currently,	money	purchase	schemes	can	“contract	out”	of	S2P.		This	means	that	

members and employers pay a reduced rate of NI contributions.  Employers pay the 

NI	savings	into	the	scheme	and	HMRC	also	pays	in	an	“age-related	rebate”.		The	

scheme	uses	these	payments	to	build	up	a	“protected	rights	fund”	within	the	scheme	

which	is	used	to	provide	income	for	members	in	place	of	the	S2P	benefit	which	the	NI	

contributions would otherwise have provided. 

(Protected	rights	can	also	be	acquired	when	a	transfer	is	paid	into	a	contracted	out	

money	purchase	scheme	from	another	contracted	out	scheme.)

Abolition of contracting out for money purchase schemes:

The Pensions Act 2007 abolishes contracting out on a protected rights basis from 

6 April 2012.

Currently, protected rights funds are subject to statutory restrictions, which are 

designed	to	ensure	that	the	benefits	provided	are	similar	in	nature	to	those	the	State	

would have provided.  One key effect of the abolition of protected rights will be the 

removal of these statutory restrictions.  Schemes will no longer need to make special 

provision for protected rights in their rules.

Therefore, subject to their rules, schemes will be able treat protected rights funds in 

the same way as non-protected rights funds.

Communication requirements:

Subject to certain exceptions, trustees must tell members with protected rights that 

the scheme will no longer be contracted out within one month of 6 April 2012.

Trustees must also explain the effect on members’ existing protected rights and their 

entitlement to S2P within four months of 6 April 2012.  

A scheme can provide this information ahead of 6 April 2012 as part of other member 

communications.

Trustees should make members aware that they will have more choice over how to 

take	their	benefits	if	they	defer	their	retirement	until	after	6	April	2012.		However,	

trustees	should	avoid	giving	financial	advice	in	all	circumstances.
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Key effects for members:

Members may now see protected and non-protected funds amalgamated in annual 

benefit	statements.

Members who are contracted out on 5 April 2012 will be automatically contracted 

back	in	to	S2P	with	effect	from	6	April	2012	and	will	start	to	build	up	S2P	benefits.		

They	will	not	receive	confirmation	from	the	DWP.

Rozet Shah
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Steve Webb at NAPF Conference 

After his speech at the NAPF Conference last month, no-one was left in any doubt 

about where Pensions Minister, Steve Webb, stands on incentive exercises such as an 

enhanced	transfer	value	(“ETV”)	offer	and	a	pension	increase	exchange	(“PIE”).		The	

Minister	had	issued	a	warning	about	such	exercises	in	May	2011	and	confirmed	his	

views in his speech on 20 October 2011.  

He said he would like to stop cash being offered to members as an incentive to 

transfer out as it was impossible for people to make a sensible decision where a cash 

lump sum is involved.  He also said that he has concerns about the way PIE offers are 

explained to members.  

It is intended that next summer there will be a new Code of Practice released to cover 

ETVs and PIEs.  The Code will aim to ensure that all offers are communicated to 

members in a balanced way, in terms that members can understand, with 

independent	financial	advice	being	available	and	paid	for	by	the	employer.		

The Pensions Regulator issued detailed guidance on incentive exercises in December 

2010 which seemed to cover a lot of the same issues which Steve Webb is addressing.  

Employers and trustees should be aware that a further Code of Practice may be 

coming, but it seems unlikely that properly-run exercises will need to be changed 

substantially.  

Beverly Cox
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Scheme documents - looking beyond the words on the page

Where questions arise regarding whether a scheme’s Trust Deed and Rules properly 

reflect	what	the	parties	intended,	there	are	two	main	legal	tools	for	dealing	with	this:	

construction – ascertaining the true meaning of the document; and •	

rectification	–	correcting	the	wording	to	bring	it	into	line	with	what	was	intended.		•	

There are recent cases on both.

In Pioneer GB Limited v Webb the Court was asked to rectify a deed executed in 1995 

which	incorrectly	defined	the	normal	retirement	age	as	60	for	female	members	and	

65 for male members.  

The	Court	had	the	benefit	of	contemporaneous	documentation	(including	detailed	

minutes	and	announcements	to	members)	and	witness	evidence	from	the	individuals	

involved at the time, from which it was clear that it had been intended that the deed 

would equalise the normal retirement age at 65.  The Court was prepared to rectify 

the	deed,	ordering	that	it	should	be	corrected	with	effect	from	1995	to	reflect	what	

had been clearly intended at the time.

A	significant	feature	of	this	case	is	that	the	Court	gave	summary	judgment,	dealing	

with the matter without the need for a full trial.  It was suitable for summary 

judgment because of the overwhelming evidence of what the deed should have said 

– highlighting the importance of records showing the intended effect of a document, 

so a clear and compelling account can be presented to the Court.

Turning to construction, on 2 November 2011 the Supreme Court handed down an 

important ruling on the role to be played by considerations of business common sense 

when	interpreting	documents	(Rainy Sky SA v Kookmin Bank).		

It	confirmed	the	established	principle	that	the	court	has	to	determine	what	the	

reasonable person, having regard to the surrounding circumstances, would 

understand the parties to have meant.  However, if there are two possible 

interpretations, the court is entitled to prefer the one which is consistent with 

business common sense.  

This is good news if it helps to avoid documents being interpreted in a way that does 

not make commercial sense – but it also highlights that working out what a document 

means is much more than just reading the words on the page.

Stuart Pickford



10					Trustee	Quarterly	Review

D
at

es
 a

nd
 d

ea
dl

in
es

Fo
r	i

nf
or

m
at

io
n

Jo
an

na
	M

ye
rs

on

Im
po

rt
an

t	d
at

es
	to

	n
ot

e
Ke

y:

N
ew

	P
PF

	L
ev

y	
fr

am
ew

or
k	
ta

ke
s	

eff
ec

t

D
B	

tr
us

te
es

	 
re

qu
ir
ed

	to
	id

en
ti
fy

	
th

ei
r	s

ch
em

e’
s	

st
at

ut
or

y	e
m

pl
oy

er
s	

in
	T

PR
	sc

he
m

e	
re

tu
rn

A
ut

o	
en

ro
lm

en
t	 

in
to

	N
ES

T	
or

	 
be

tt
er

	a
lte

rn
at

iv
e	

ar
ra

ng
em

en
t	s

ta
rt

s	
fo

r	l
ar

ge
	e
m

pl
oy

er
s	

-	1
%

	e
m

pl
oy

er
	

co
nt

ri
bu

te
s	 

re
qu

ir
ed

T
PR

’s
	ta

rg
et

	fo
r	d

at
a	

cl
ea

ns
e

N
ew

	ta
x	r

eg
im

e	
-	d

ea
dl

in
e	
fo

r	
em

pl
oy

er
s	t

o	
pr

ov
id

e	
m

em
be

rs
	w

it
h	

in
fo

rm
at

io
n	
ab

ou
t	

th
ei

r	p
en

si
on

ab
le

	p
ay

	
an

d	
be

ne
fit

s	a
nd

	
le

ng
th

	o
f	s

er
vi

ce

Fi
rs

t	d
ea

dl
in

e	
fo

r	
m

em
be

rs
	re

qu
es

ts
	

fo
r	‘

‘s
ch

em
e	
pa

ys
’’

N
ES

T	
or

	b
et

te
r	

al
te

rn
at

iv
e	

ar
ra

ng
em

en
t	 

-	2
%

	e
m

pl
oy

er
	

co
nt

ri
bu

ti
on

s	
re

qu
ir
ed

N
ES

T	
or

	b
et

te
r	

al
te

rn
at

iv
e	

ar
ra

ng
em

en
t	 

-	3
%

	e
m

pl
oy

er
	

co
nt

ri
bu

ti
on

s	
re

qu
ir
ed

D
ea

dl
in

e	
fo

r	
m

em
be

rs
	to

	a
pp

ly
	fo

r	
‘‘fi

xe
d	

pr
ot

ec
ti
on

’’	
be

fo
re

	re
du

ct
io

n	
in

	
lif

et
im

e	
al

lo
w

an
ce

	to
	

£1
.5
	m

ill
io

n

C
on

tr
ac

ti
ng

-o
ut

	
ab

ol
is
he

d	
fo

r	D
C
	

sc
he

m
es

G
en

de
r	b

as
ed

	
in

su
ra

nc
e	

 
pr

em
iu

m
s	b

ec
om

e	
un

la
w

fu
l	f

or
 

in
di

vi
du

al
	c
on

tr
ac

ts

N
ew

	IA
S1

9	
lik

el
y	

 
to

	a
pp

ly
	a
ff
ec

ti
ng

	 
ho

w
	e
m

pl
oy

er
s	

ac
co

un
t	f

or
	p

en
si
on

	
lia

bi
lit

ie
s

N
ew

	ta
x	r

eg
im

e	
-	d

ea
dl

in
e	
fo

r	
sc

he
m

es
	to

	p
ro

vi
de

	
m

em
be

rs
	w

it
h	

in
fo

rm
at

io
n	
ab

ou
t	

la
st

	3	
ye

ar
s’
	p

en
si
on

	
sa

vi
ng

s

Pr
op

os
ed

	re
vi

se
d	

de
ad

lin
e	
fo

r	m
ak

in
g	

re
so

lu
ti
on

	u
nd

er
	 

s2
51

	to
	re

ta
in

	 
sc

he
m

e	
ru

le
s	 

al
lo

w
in

g	
su

rp
lu

s	
pa

ym
en

ts
	to

	
em

pl
oy

er

November 2011

1 April 2
012

5 April 2
012

6 April 2
012

Ocotber 2012

21 D
ecember 2012

December 2012

January 2013

July 2013

5 O
ctober 2013

31 D
ecember 2013

6 April 2
016

October 2016

October 2017



About Mayer Brown 
Mayer Brown is a global legal services organization advising clients 
across the Americas, Asia and Europe. Our presence in the world’s 
leading markets enables us to offer clients access to local market 
knowledge combined with global reach.

We are noted for our commitment to client service and our ability  
to assist clients with their most complex and demanding legal and 
business challenges worldwide. We serve many of the world’s largest 
companies, including a significant proportion of the Fortune 100, 
FTSE 100, DAX and Hang Seng Index companies and more than  
half of the world’s largest banks. We provide legal services in areas 
such as banking and finance; corporate and securities; litigation and 
dispute resolution; antitrust and competition; US Supreme Court and 
appellate matters; employment and benefits; environmental; financial 
services regulatory & enforcement; government and global trade; 
intellectual property; real estate; tax; restructuring, bankruptcy and 
insolvency; and wealth management.

OFFICE LOCATIONS

AMERICAS
• Charlotte 
• Chicago 
• Houston 
• Los Angeles 
• New York 
• Palo Alto  
• Washington DC

ASIA
• Bangkok 
• Beijing 
• Guangzhou 
• Hanoi 
• Ho Chi Minh City 
• Hong Kong 
• Shanghai 
• Singapore

EUROPE
• Berlin 
• Brussels 
• Cologne 
• Frankfurt 
• London 
• Paris

TAUIL & CHEQUER ADVOGADOS
in association with Mayer Brown LLP
• São Paulo 
• Rio de Janeiro

ALLIANCE LAW FIRM
• Spain (Ramón & Cajal)

Please visit www.mayerbrown.com for comprehensive contact  
information for all Mayer Brown offices.

Mayer Brown is a global legal services provider comprising legal practices that are separate 
entities (the “Mayer Brown Practices”).  The Mayer Brown Practices are: Mayer Brown LLP and 
Mayer Brown Europe–Brussels LLP, both limited liability partnerships established in Illinois 
USA; Mayer Brown International LLP, a limited liability partnership incorporated in England and 
Wales (authorized and regulated by the Solicitors Regulation Authority and registered in 
England and Wales number OC 303359); Mayer Brown, a SELAS established in France; Mayer 
Brown JSM, a Hong Kong partnership and its associated entities in Asia; and Tauil & Chequer 
Advogados, a Brazilian law partnership with which Mayer Brown is associated. “Mayer Brown” 
and the Mayer Brown logo are the trademarks of the Mayer Brown Practices in their respective 
jurisdictions.

This publication provides information and comments on legal issues and developments of 
interest to our clients and friends. The foregoing is not a comprehensive treatment of the 
subject matter covered and is not intended to provide legal advice. Readers should seek legal 
advice before taking any action with respect to the matters discussed herein.

© 2011. The Mayer Brown Practices. All rights reserved. 

0294pen
November	2011




